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1.5. KpaTtkoe onucanue yueOHBIX BOIIPOCOB.
Bomnpoc 1.

Kpyr oOmiecTBeHHBIX OTHOIIEHHH, YPEryJIMpOBAHHBIX HOPMaMH I'Pa)I@HCKOrO IIpaBa,
MIMUPOK W paszHooOpazeH. Ocoboe MecTo cpeau HUX 3aHUMAlOT OTHOIICHHS, KOTOphIE B
LUBWINCTHKE IIPUHATO HA3bIBATh 00513aTEIbCTBEHHBIMH WM 00513aTENIbCTBAMU.

Hopwmsbl, perynupyromue o00s3aTeIbCTBEHHBIE IPABOOTHOMICHUSI O0pa3yloT TaKylo
HOJO0Tpaciab TPaXJAHCKOIO IpaBa, Kak o00s3aTelIbCTBEHHOE MpaBo. B cTpykType
00513aTeIbCTBEHHOTO TpaBa MPUHATO BBIACIATH OOLIYI0 4acTh U OCOOEHHYIO 4YacTh. Hopmbl
oOmeld YacTh 0053aTeIbCTBEHHOTO IpaBa CKOHIEHTpUpoBaHbl B pasaene III 'K PO.
OcobeHHyr0 4acTh 0053aTeNbCTBEHHOTO MpaBa 00pa3ylOT HOPMbI PErYIHPYIONIUE OTHOIICHHUS,
BO3HHMKAIOIIHNE U3 OTIEIbHBIX BUIOB o00s3arenbcTB. B 'K P®D panHbsie HOpMBI, B TEPBYIO
ouepenb, coaepxkarcs B pazneine |V, kotopeiii umenyercs: «OTaenbHbIe BUIBI 0053aTEIbCTBY. B
TOKE€ BpEMs, HOPMBbI, COCTABJIAIOLIME OCOOEHHYIO 4acTh 00s3aTE€IbCTBEHHOI'O IIPaBa MOXHO
oOHapyxuTh u B apyrux pasnenax ['K. Tak, B pasmene |, 3To HOpMBI 00 00s3aTenbCcTBAX
BO3HHUKAIOIIMX U3 KOPIOPATUBHBIX MpaBooTHouleHWH. B pasnmene V, mnocesieHHOM
HACJIEIOBAaHHUIO, K HOPMaM 0053aTeIb,CTBEHHOTO MPaBa MOYKHO OTHECTH HOPMBI PETYIUPYIOIINE
OTHOILEHHWsI MEXJIy OTKa30IojydyaTeleM M  HacleJHUKOM, Ha KOTOPOTO  BO3JI0XKEH
3aBellaTeNbHbll  OoTKa3. B pasmene VI, mnocesmieHHOM npaBaM  Ha  pe3yJbTaThl
UHTEJUIEKTYaJbHOM  JESATEIbHOCTH — HOPMBI 00 00s3aTeNbCTBaX M3  JOTOBOPOB IO
PaCTIOPSHKEHUIO HUCKITIOYUTEIBHBIM TpaBoM. HopMBI 0053aTENbCTBEHHOTO IpaBa COJEPIKATCA
TaKXe B MHBIX HCTOYHHMKAX TPA’KAAHCKOTO MpaBa.

CooTHomieHne HOpM o0O0mEed U OCOOEHHOW 4YacTH 0053aTelbCTBEHHOIO IIpaBa
HOJUMHSAETCS O0IIeMy MPUHLUIY HEpapXuu HOPM TIpaBa, B COOTBETCTBUU C KOTOPBIM,
CrenHaibHbIle HOPMBI UMEIOT MPHUOPHUTET mepen o0muMu. KoHKpeTn3anum 1aHHOTO MPUHIUIA,
IPUMEHUTEIBHO K HOPMaM 00s13aTeIbCTBEHHOT 0 ITpaBa nocaauiena cr.307.1 'K PO

JleranbHoe omnpenenenue oos3arenbcrBa gaHo B ¢T. 307 'K P®: ¢ cuny odazamenvcmea
OJIHO JIUIIO (AOJKHHK) 00513aHO COBEPIIUTH B MOJIb3Y APYroro Jula (KpeauTopa) onpeaesieHHoe
NeiicTBUE, KaK TO: MepeaaTh UMYIIECTBO, BHIMIOJIHUATE paboTy, OKa3aTh YCIyry, BHECTH BKJIAI B
COBMECTHYIO JI€ATENIbHOCTb, YIUIATUTh J€HbIH U T.I., JUOO BO3JEPKATHCSA OT ONPEIEICHHOTO
NeCTBUS, a KPEIUTOpP MMEET MpaBO TPeOOBaTh OT JODKHUKA HMCIIOJHEHHS €ro OOsM3aHHOCTH.
(ct. 307 TK PO).

OO0s3aTenbcTBa MPENCTABISIOT COO0M THUIMHMYHBIE OTHOCHTENBHBIE MPAaBOOTHOIICHUS,
XapaKTepU3YIOIUECs YeTKUM CyOBbEKTHBIM cocTaBoM. [1oaToMy npu HapyleHuH 00s3aTeIbCTBA
OTBEYATh MOYKET TOJIKO CTPOrO OMPEEIIEHHOE 00s13aHHOE JIHIIO.

OO0s13aTeNbCTBO, KaK W JII00O€ MPaBOOTHOIICHHE, XapaKTepU3yeTcsl HaJIU4heM B €ro
COCTaBe TaKUX JIEMEHTOB, KaK CYOBEKT, 0OBEKT U COJlepKaHue, KOTOpbIe Hapsly ¢ OOIIMMU IS
BCEX TPaXKIAHCKUX IPABOOTHONICHUNA dYepTamMH 00JaNaloT OCOOECHHOCTSIMH, OTPaKAIOIIMMU
cneruuKy 00s13aTENbCTB.

Cybvekmom 00s3aTeNbCTBA MOTYT OBITH JIIOObIE CYOBEKTHI IpaxaaHckoro mpasa. [Ipu
3TOM YIPABOMOYEHHBIM YYaCTHHK OO0S3aTebCTBA MMEHYETCS KPEIUTOpPOM, a OOsS3aHHBIM —
JOJDKHUKOM. BBIBaeT, 9To OfHAa CTOpOHA 0053aTeNbCTB BBICTYIA€T B KadyeCTBE KPEIUTOPA,
a Ipyrasg — B KayecTBe JOJDKHUKA (Hampumep, o0s3aTenbCTBa M3 NpUUMHEHUs Bpena). Ho
OOJBIIMHCTBO 0053aTENBCTB XapaKTEPU3yeTCs T€M, YTO KaKJasi U3 €ro CTOPOH OJIHOBPEMEHHO
BBICTYIIAeT M B KaUeCTBE KPEeIUTOpa, U B KauecTBe JOJDKHUKA. Hampumep, npoaser] B 10roBope
KYIUTU-TIPOJJA)KA B OTHOIICHWHM TaKOro OOBEKTa, Kak Ieperadya ToBapa B COOCTBEHHOCTH
MOKYyHaTessi, BHICTYIIAeT B KAauecTBE JOJDKHUKA, a B OTHOIIEHUM MPUHATHS TOBapa M OIJIAThHI
[IEHBl — B Ka4eCTBE KPEIUTOPA.

OOs3aTesIbCTBA MOTYT XapaKTEPU30BATBCA MHONCECBEHHOCMbIO Y, KaK Ha OIHON
CTOpPOHE, TaK U C KaKIOH CTOPOHBL. MHOXXECTBEHHOCTD JIMIl HA CTOPOHE JIOJDKHUKA Ha3bIBACTCS
[IACCUBHOM, @ MHO)KECTBEHHOCTB JIMI] HA CTOPOHE KpeAnTopa — akTuBHOU. Ecinu B o0s3arenbcTBe
OTHOBPEMEHHO yJaCTBYIOT U HECKOJIBKO JOJDKHUKOB, H HECKOJIBKO KPETUTOPOB, IIPHHSITO TOBOPUTH
0 CMEIIaHHOW MHOKE€CTBEHHOCTH JIUIL. [IpuMEeHNTEeTbHO KO MHOTUM BHJIaM 00513aTeIbCTB UMEETCS



BO3MOYKHOCTbH 3aMEHBI yJaCTBYIOIIMX B HUX JJOJDKHUKOB U KPEAUTOPOB APYTUMH CYObEKTaMHu, T. €.
nepemenbl Uy 8 00A3amenbCmeax.

Obvexmom 00s3aTeNbCTBA SIBIISICTCS MOBEJICHHE 00sf3aHHOrO JMmna. Takoe moBeneHHe
MOKET ObITh JHMOO AaKTHBHBIM, JIMOO TIACCUBHBIM. AKTHUBHOE IIOBEICHHE 3aKIIOYaeTCs B
COBEpILICHUH JCWUCTBHUS, KOTOPOE HANpPaBICHO HA IEpPEeMEIICeHHE HSKOHOMHYECKUX OJar.
B cootBercTBUN co cT. 307 OHO MOXKET BBIpaKaThbCs B Mepefadye MMYIIECTBA, yIUIaTe JCHET,
BBITTOJIHEHUH PAa0OThI, OKA3aHUH yCIYT'H, BHECEHUH BKJIa/a B COBMECTHYIO J€SITEIBHOCTD U T. II.
B GonpminHCTBE CllydaeB 0OBEKTOM 0053aTEIbCTBA BHICTYNACT UMEHHO AKTUBHOE IOBEJICHUE
noJokHUKA. [laccuBHOE MOBEEHUE €CTh BO3JEpKAHUE OT COBepLIeHUs AecTBUNA. OHO sABIsETCS
JIUIIb JTOTIOJIHEHUEM WIIM CJIEICTBUEM BBINOIHIEMON JOKHUKOM aKTUBHOM (PYHKIINU.

O0s3aTenbCTBO  MOXKET XapaKTepU30BAThCS HAIMYMEM OJHOBPEMEHHO HECKOJIBKHUX
00BEKTOB. DTO CBOMCTBEHHO JJISl 0053aTENbCTB, B KOTOPHIX CTOPOHBI OJTHOBPEMEHHO SIBIISIFOTCS
KpeIuTopaMu U JoJbKHUKamMu. Hampumep, B 00s3aTenbCcTBE MO BO3ME3THOMY OKa3aHUIO YCIyT
TaKUMH OOBEKTaMH BBICTYIMAIOT: OKa3aHWE YCIYrd IO 3aJlaHUI0 3aKa3uuMKa M OIllaTa 3TOU
YCIIYTH.

Cooepoicanue 00s13aTeNIbCTBA COCTABIIAIOT MpaBa U 00s13aHHOCTU CTOPOH. [IpaBomouue B
00s13aTenscTBE 00sIeueHo B (hopmy mpaBa TpeOOBaHUS, a 00SI3aHHOCTh — B (DOPMY JI0JITA.

IlepeMena Jmi B 00513aTeJILCTBE

OnnuM u3 HamboJee pacIpOCTPAHCHHBIX CIIOCOOOB M3MEHEHHUs 00s3aTENbCTBA SBISETCS
U3MEHEHHE CYOBEKTHOro cocTaBa o0si3arenbcTBa. He ciywailHO 3akoHOAAaTrenb HOPMBI O
NepeMeHe JIMII B 0053aTeNIbCTBE BBICTHII B CAMOCTOSTENbHYIO TaBy (r1. 24 'K PO).

[lepemena nuir B 00s3aTeNbCTBE MOXKET BBIPAXKATHCS B 3aMEHE KPEAUTOpPA, B 3aMEHE
JOJDKHUKA, B 3aMEHE CTOPOHBI JIOTOBOPA SIBJISIFOINEHCS OJHOBPEMEHHO M JOJDKHUKOM U
KpeautopoM. Bo Bcex 3TUX ciydasXx  MPOUCXOJUT BBHIOBITHE y4YacTHHMKA 00s3aTeNbCTBA U
nepexoa uX MpaB U 00SI3aHHOCTEH K 3aCTYNHBIIEMY HAa UX MECTO HOBOMY cyOwekTy. Ilo cBoeit
IOPUAMYECKON  TMPUPOAE 3aMeHa KpeauTopa WM JODKHHKA —MPeAcTaBisieT  coboit
npaBonpeeMcTBO. Kak W3BECTHO, MPaBONPEEMCTBO MOMKET OBITh YHUBEPCAIBHBIM JIHOO
CHUHTYJSIpHBIM  (4acTUuHbIM). IlepBoe wuMeeT MecTo, Hampumep, NpU peoOpraHU3aLUU
IOPHINYECKUX JIMI, & TAKXKe TPU HaclieoBaHUH. [Ipy CHHTYJISIpHOM TPaBOIIPEEMCTBE K HOBOMY
KPEeIUTOPY WU TOJKHUKY MEPEXOIUT TOJILKO ONPEAEICHHOE MTPAaBO I 00SI3aHHOCTb.

3aMeHa KpenuTopa M 3aMeHa JODKHHMKA B 00s3aTelNbCTBE, HECMOTpPS Ha HEKOTOpOe
BHEIITHEE CXOJICTBO, MOTYMHSIETCS PA3TUYHBIM MPaBUIIaM.

3amena Kpedumopa TpeanoyiaraeT BHIOBITHE W3 0053aTeNbCTBA TMEPBOHAYATBHOTO
KpeIuTopa U 3acTyIJICHHME Ha €ro MECTO HOBOT'O B CBSI3U C IEPEXOJ0M K IOCIEeIHEMY NpaBa
TpeboBanus K n0kHUKY. CornacHo 1. 1 cr. 382 'K P® mnpaBo (TpeboBanue), mpuHaiexKaiiee
KpPEeIUTOPY Ha OCHOBAHUU 0053aTeIbCTBA, MOXKET OBITh MEpeaHO UM APYTroMY JIMILY IO CAETKE
(ycrynka TpeOOBaHMSs) WK TIEPEUTH K IPYTOMY JIMIy Ha OCHOBAaHUH 3aKOHA.

Ilo obmemy mnpaBwily 0142 nepexoda K Opy2OMy Juyy Hpas Kpeoumopa conacue
Oooaxcnuxa ne mpebyemcs (.2 cr.382 'K P®). OOs3aTenbHOCTh TOMYYSHUS COTJIACHS
JIOJDKHUKA Ha TIepexo/1 MpaB KPeAUTopa K Ipyromy JHIly, KaKk UCKIIOUeHHe U3 O0Ilero npaBuia,
MOKET OBbIThb YCTaHOBJEHA JMIIb 3aKOHOM WJIM JOroBopoM. I[Ipumepom, Korja mnoiydyeHue
corJiacHsi SIBJIAETCSl 00s3aTeNIbHBIM B CHIIy 3aKOHA, MOJKET CIYKUTh YCTYIKa TpeOOBaHUS IO
00s3aTeNbCTBY, B KOTOPOM JIMYHOCTh KPEIUTOpAa HMEET CYIIECTBEHHOE 3HAa4YeHHE JUIs
nowkHuka. B cootBerctBum ¢ m. 2 c1. 388 'K PD 6e3 cormacust JOKHUKA YCTyNKa IpaBa
TpeOOBaHUS MO TAKOMY 0053aTENIBLCTBY HE AOMYCKACTCS.

Heo06s3aTenbHOCTD OTYYEHHUSI COTJIACHS OT JOJDKHUKA KOMITIEHCHPYETCS TOJIO0XKEHUIMHU
0 HEOOXOJMMOCTH YBEAOMJICHHS JOJDKHHMKA O COCTOSIBUIEMCSI MEpeXojie MpaB. YBeJOMIIEHUE
MOXeET OBITh CJIeNlaHO, KakK IepBOHAYalIbHBIM, TaK U HOBBIM KpenuTopoM. M To u japyroe
yBEIOMJIEHHE UMEIOT CUIy. B Toke BpeMsi, OT HOBOro KpeIuTopa J0KHUK BIpaBe MOTpedoBaTh
IPEOCTaBIICHUs JI0Ka3aTeJIbCTB IEpexojia MpaBa M HE HCIOJNHATh 0053aTEIbCTBO HOBOMY
KpPEIUTOpY [0 NPEAOCTaBICHHUS €My TaKOBbIX. B sroi cBs3u 1.3 cr.385 'K POD
NEPBOHAYAILHOMY KpPEJUTOPY CTaBUTCS B OO0S3aHHOCTh IEpelaTh HOBOMY KpEIUTOPY



JOKYMEHTBI, yIOCTOBEpsIOLIe IMpaBo (TpeOoBaHME), W COOOUIMTH CBEACHUS, HMMEIOLIHE
3HAYCHHE IS OCYIIECTBIIEHU TOTo TpaBa (TpedoBanus). Kpome Toro, 'K nmpenycmarpusaer,
YTO PUCK OTCYTCTBHUS Yy MOJDKHHUKA MH(OPMAIMM O COCTOSIBLIEMCS MEPEXOJEe MpaB KPEeauTopa
HEeceT HOBbIM KpeauTop. B naHHOH cuTyanuum ucnosiHeHHe 00s3aTenbCcTBa NEPBOHAYAIBHOMY
KpPEeIUTOPY paccMaTpHBAETCs KaK HaJJIeKallee HCIOJHEHHE M IPeKpamiaeT 00s3aTeIbCTBO
JOJDKHUKA.

Ocoboe 3HaueHHWE B CBSI3M C 3aMEHOH KpeauTopa B 00s3aTelnbCcTBE NPUOOpETaroT
BOIIPOCHI O TOM, KaKHe IIpaBa MOT'YT IlepeaBaThcs U B KAKOM 00beMe BO3MOXKEH MEPEX0/] IPaB.

I'K P® nomnyckaeT BO3MOKHOCTb IEpexo/ia JII0ObIX MpaB, 32 UCKIIOUEHUEM TEX, KOTOPBIE
HEpa3pbIBHO CBsA3aHBI C TUYHOCTHIO Kpeautopa (c1.383 'K P®d). K takum mpaBam, B 4aCTHOCTH,
OTHOCATCS TpeOoBaHMS 00 aTMMEHTaX W O BO3MEUICHWU BpeAa, MPUYMHEHHOTO >KU3HU WU
3JI0POBBIO.

CornacHo ct. 384 'K P® npaBo mepBoHauaabHOrO0 KpPEAMTOPA MEPEXOIUT K HOBOMY
KpPEeIUTOpPY B TOM 00BbEME U Ha TE€X YCJIOBHUSAX, KOTOPbIE CYIIECTBOBAJIM K MOMEHTY Iepexojia
npaBa. MHoe MoXeT OBbITh NPEAyCMOTPEHO JHIIb 3aKOHOM WM JoroBopoMm. K HOBOMy
KpPEeIUTOPY B YMCIIE MPOYUX MEPEXOJAT: MpaBa, 00eCeynBaroIue UCIIOJHEHHE 0053aTeNbCTBa;
JIpyrue cBA3aHHbIE C TPEOOBAHUEM IIPaBa, B TOM YHCIIE IIPaBO HA HEYIIaY€HHbIE IPOLIEHTHI.

I'K nomyckaer mepexo] nmpaBa HE TOJBKO LIETMKOM, HO U B 4yacTu. Tak, mepexoja yactu
npaB BO3MOXKEH B OTHOUICHWM IIpaBa TpPeOOBaHHMA TIO JCHEKHOMY OOs3aTEIBbCTBY.
[TpruMeHUTENBHO K HHBIM 00s53aTENBCTBAM BO3MOXKHOCTh IEPeXOAa YacTH MpaB CTABUTCSA B
3aBUCHUMOCTBh OT clleAyrolux (akTopoB. Bo-mepBbiX, nenuMocTh 00s3aTenbcTBa. Bo-BTOpBIX,
HEJIOMYCTUMOCTb 3HAUYUTEJILHOTO BO3pPACTaHUs OOPEMEHUTENIBHOCTU WCHOJHEHUs. B-Tperbux,
OTCYTCTBHE 3alpeTa B CHJIy 3aKOHA UJIU JI0OTOBOpPa HA TAKOM Mepexo/1 Ipas.

Jlist cyObEKTOB OCYLIECTBISIOIINX MPEIPUHUMATENBCKYIO AEATEIbHOCTD, JOIMYCKAeTCs
YCTYyNKa HE TOJBKO TPeOOBaHM M3 CYIIECTBYIOIIMX OO0s3aTENIbCTB, HO W TpeOOBaHUU, W3
0053aTeNbCTB, KOTOPbIE BO3HUKHYT B OyayiieM (OyayIux TpeOoBaHHiA).

I'K ycranaBnuBaeT JBa OCHOBaHUS JJIsl IEPEX0/1a IPaAB: 3aKOH WUJIU JI0TOBOP.

B cootserctBun co c1.387 I'K P® mpaBa kpeauropa mepexonsaT K ApyroMy JUIy Ha
OCHOBaHUU 3aKOHA PY HACTYIUICHUH YKA3aHHBIX B HEM OOCTOSATEIbCTB!

* B pe3yJIbTaTe€ YHUBEPCAIBHOIO MTPABONPEEMCTBA B IIPAaBaxX KPEIUTOPA;

e TI0 PELIEHUIO CyJia O MePEBOE MpaB KpeIuTopa Ha JPYroe JIMIO, KOIr/la BO3MOKHOCTh
TaKOIo NEPEeBOa PEAYCMOTPEHA 3aKOHOM;

e BCJIEJICTBUE UCIIOJHEHUS 0053aTeIbCTBA MOPYUUTENEM JOHKHUKA W HE SBIISIOLIUMCS
JOJDKHUKOM I10 3TOMY 0053aTeNIbCTBY 3aJI0r0aTeIeM;

e IIpU cyOporanuu CTPaxOBIIUKY MpaB KpeauTopa K JOJDKHHKY, OTBETCTBEHHOMY 3a
HACTYIUIEHHE CTPAXOBOTO CiIydYasi;

e B JIPYTUX CIIy4asX IMPeIyCMOTPEHHBIX 3aKOHOM (HampuMep, B COOTBETCTBUHU C 1. O
ct. 313 'K P® 3amena kpeauropa MpOUCXOJIUT B CiIydae, KOrja o0sS3aTesbCTBO 3a JOJKHUKA
MCIIOJTHEHO TPETHUM JIUIIOM).

HecMmoTpss Ha MHOTOYMCIEHHOCTh OOCTOSITEIBCTB, C KOTOPBIMU 3aKOH CBSI3bIBAET
nepexo/l TMpaB KpeauTopa K TPEeTbeMy JIMIly, B TIOBCEJHEBHOM >KM3HM HamOOJbIlee
pacnpocTpaHEeHHE NOJydnia Iepefada MnpaB KpeauTopa Mo caenke. Takas cienka Ha3blBaeTCs
1eccren UM yCTYNKOW TpeOOBaHMs.

CTopoHBI [1TaHHOM CIENKM HMEHYIOTCS ILEIEHT (IEepBOHAYAJIBHBIM KpEIuTOp) U
LECCHOHAPHI (HOBBIA KPEAUTOD).

OCHOBHBIM YCJIOBHEM JIOIYCTHUMOCTH YCTYIKHU TPEeOOBAaHUS SIBIISETCS HEMPOTHBOpEUHE
3akoHy. Tak, 3aKOHy NPOTHUBOPEUYHUT YCTYIKa, COBEPIIEHHAs C HapyIIEHHUEM YCIOBUI
ycTaHoBieHHbIX 1.2 ¢1.390 'K PO.

B ToXe BpeMsi, caMmu CTOpPOHBI 0053aTeNbCTBA MOTYT JTMOO 3aIPETUTh, TM00 OTPaHUYUTh
yeTynky TpeboBanus. Cuia 3ampera U OrpaHUYeHUs] Ha YCTYNKY TpeOOBaHMS 3aBHCUT OT TOTO
ABIIIETCS JIN 00S3aTE€IbCTBO CTaBUTCS 3aKOHOJATENIEM B 3aBUCHUMOCTb OT TOTO SIBJISETCS JIU
0053aTeNIbCTBO  JICHEKHBIM W OCYHIECTBISIIOT JIM €r0 CTOPOHBI  IPEANPUHUMATENbCKYIO



JesTeNbHOCTh. Tak, B coorBercTBUU ¢ 1.3 ¢T.388 'K P® cornamenne Mexay NODKHUKOM U
KpeIUTOPOM 00 OrpaHMYeHMM WIA O 3alpere YCTYNKH TpeOOBaHUS 1O JEHEKHOMY
0053aTEeNbCTBY, CBSI3aHHOMY C OCYILIECTBIEHUEM €ro CTOPOHAMHU IPEANPUHUMATEIbCKON
JESATEIIBHOCTH, HE JIMINAET CHUJIbl TaKyH YCTYNKY M HE MOXET CIYXXUTb OCHOBAHHMEM JJIs
pacTopKEeHUsI JOTOBOpPA, M3 KOTOPOTO BO3HHUKIIO 3TO TpeOoBaHME, HO KpeauTop (L[ElEHT) He
0CBOOOXKIaeTCsl OT OTBETCTBEHHOCTH Iepe/l JOKHUKOM 32 JaHHOE HapyLIEeHUE COIJIAIIEHUS.

Ecnu moroBopom ObUT IpeAyCMOTpPEH 3ampeT YCTYIKH, TO COBEpIICHHAs B HapyLICHHE
TAKOr0 3ampera CAEIKa IO YCTYNKE MOXXET ObIThb INpH3HAHA HEAECHCTBUTEIbHOM IO HCKY
JIOJDKHUKA. YCJIOBUEM IIPU3HAHUSA TAKOM CHEJIKU HENCUCTBUTEIBHOW SBISETCSA JOKa3aHHOCTH
TOT0, YTO Jpyrasi CTOPOHA CAEJIKHU 3HaJIa WU JI0JDKHA ObUIa 3HATh 00 yKa3aHHOM 3alpeTe.

TpeboBaHue mnepexoqUT K I[ECCHOHApHUI0O B MOMEHT 3aKJIIOUEHHUs JIOrOBOpa, Ha
OCHOBaHUU KOTOPOTO ITPOU3BOJUTCS YCTYIIKA, €CIIM 3aKOHOM WJIA JJOTOBOPOM HE MPELYyCMOTPEHO
MHOE

@dopma J10roBopa LECCMU MPOU3BOJHA OT (OPMBI CHEIKU, U3 KOTOPOH BO3HMKIIO
ycrymaemoe TpebOoBanue. Tak, ecnm ycTynaercs TpeOOBaHHWE U3 CHEIKHA COBEPIIEHHOW B
IPOCTOMl NMUCBMEHHOW (opme, TO JOrOBOp ILIECCHMHM JOJKEH OBbITh COBEpIIEH B IPOCTOM
nucbMeHHol (opme. Ecam ycrynaercss TpeOOBaHHE M3 CACITKU COBEPIIEHHONW B HOTAPHAIBHOMN
¢dopme, TO JOrOBOP LIECCUH TOJDKEH ObITh COBEPILEH B HOTApHAIbHON (opMe.

Cornamenne 00 ycTynmke TpeOOBaHHMS TIO CcHelKe, TpeOyromel TocyAapCTBEHHOM
perucTpanmu, J0KHO OBITh 3aperuCTPUPOBAHO B MOPSJIKE, YCTAHOBICHHOM JJISi PErUCTpaluu
3TON CAEIKU, €CJIM HHOE HE YCTAHOBJIEHO 3aKOHOM.

ConeprxaHueM J0roBopa LIECCUU SIBISIOTCS B3aUMHbIE IpaBa U 00A3aHHOCTH LIECHTA U
neccuoHapusi. HekoTopele M3 HHUX 3aKpeIUieHbl B JUCIO3UTHBHBIX HOpMax 3akoHa. Tak,
HalpuMep €ClIi MHOE HE MPEelyCMOTPEHO JOTOBOPOM, LIEJCHT 00s3aH MepenaTh LEeCCUOHAPHUIO
BCE IMOJIYYEHHOE OT JOJKHUKA B CUET yCTyIIeHHOro TpeboBanus (¢1.389.1 'K PD).

Ilepexomst K paCCMOTPEHHIO 3aMeHbl OONINHCHUKA B 00S13aTENILCTBE, HEOOX0AUMO B IIEPBYIO
ouepenb yKa3aTh Ha TO, YTO 3aKOHOAATENb TAKOH CIIOCOO M3MEHEHUs 00s3aTeIbCTBA CBSI3BIBACT
¢ nepeBosioM (mepexojioMm) foira. [TomoxkeHust 0 3aMeHe NMepBOHAYAIBHOIO JIOJKHUKA HOBBIM
nmoMemeHsl 3akoHomareneM B §2 rin.24 'K PO. Aranu3 maHHBIX TOJIOKEHHWH IMOKA3bIBAET, YTO
3aMeHa JI0JDKHMKAa BO3MOJKHA JIMOO B CHIIy 3aKoHa (Mepexoj jaoira), JIMOOo B CHIIy JOrOBOpa
(mepeBoj 107TA).

B cuny c1.392.2 T'K P® poar mMoxxer mepedTH ¢ AODKHHKA HA JPYroe JIMLO II0
OCHOBaHUSIM, MPETyCMOTPEHHBIM 3aKOHOM. Tak, Hampumep, J0JITU NepexoJIT B CUIy 3aKOHA B
cllyyasix YHHMBEpCAJIbHOTO IpaBOIIpeeMCTBa (HacleloBaHUe, peopraHuszanus). s mepexona
JI0JITa B CUJTy 3aKOHA He TpeOyeTcsl corjiacue KpeauTopa, €M UHOE HE YCTAHOBJIEHO 3aKOHOM
WM HE BBITEKAET U3 CyILEeCTBa 0053aTeNbCTBA.

Perynupyst oTHOILIEHUS CBSI3aHHBIE C MEPEBOJOM J0Jra Ha OCHOBAaHUHU JIOIOBODPA,
3aKOHOJATENb Pa3InyacT JBa ClIydas.

B mnepBom ciyuae mepeBojJ A0Jdra OCYIIECTBISETCS HAa OCHOBAaHUHM JIOIOBOPAa MEXKIY
NIEPBOHAYAJIHBIM M HOBBIM JIOJDKHMKOM. YCJIOBHEM II€PEXOAA J0JIra IO TaKOMy JIOTOBOPY
BBICTYHaeT coryiacue kpeautopa. Coriacue MOXKeT ObIThb BBIPRXKEHO, KaK MOCJe 3aKIIOYEHUS
JIOTOBOpa IepeBoja JA0Jdra, Tak M JO €ro 3akjroueHus. Eciau corimacue BBIPaKEHO IOCIe
3aKIJIIOUEHUs JI0TOBOPA, MEPEBO/I A0JTra CUUTAETCS COCTOSIBIIUMCSA B MOMEHT TOJYyYEHHs] TaKOTro
cormacud. Ecimm cormacme [JaHO J0 3aKIIOUEHHUS JIOTOBOpPA, TO IEPEBOJ CUUTAETCS
COCTOSIBUIMMCS] B MOMEHT MOJYYEHHS KPeIUTOPOM YBEAOMIICHHS O TIEPEBOJIE J10JITa.

B otrcrynnenue ot obmiero mpasuia nyHkra 1 crateu 173.1 'K PO, ycranasnuBatoriero
OCIIOPUMOCTh CJIEJIOK COBEPIICHHBIX 0€3 corjacusi, KOorja IOJIy4eHHe TaKOro COTJIacHs
IpeycMOTpeHO 3akoHoM, 'K ycraHaBimBaeT mpaBWJIO O HUYTOXXHOCTH IIEpPEBOJA J0Jra B
OTCYTCTBHE COTJIACHs KPEeIUTOpa.

B pesynbrare mepeBoja [oara IO COIVIAIIEHUIO MEXAY NEPBOHAYAIBHBIM M HOBBIM
JOJIKHUKOM TPOUCXOJIUT BHIOBITHE EPBOHAYAILHOTO JIOJKHUKA U BCTYIIJIEHUE B 0053aTEIbCTBO
HOBOTO JJOJDKHHKA.



Bropoii ciydail mepeBoja A0Jra SBISETCS HOBEJUIOM OTEYECTBEHHOIO I'Pa’kKIaHCKOIo
3aKOHOJATEIbCTBA U MOXET UMETh MECTO JIMIIb MPUMEHUTENBHO K 00s3aTeNbCTBaM, KOTOPhIE
CBSI3aHbI C OCYIIECTBJIEHUEM €0 CTOPOHAMHU NPEAIPUHUMATENBCKON AeSITENbHOCTU. B oTinuune
OT IEpPeBOJIa JI0JIra IO JIOrOBOPY MEXAY MEPBOHAYAIbHBIM M HOBBIM JOJKHUKOM, IE€PEBOJ
JI0JITa M0 JAOTOBOPY MEKAY KPEAUTOPOM M HOBBIM JOJDKHHUKOM HE TpeOyeT coriacus TpeTheu
CTOPOHBI (IIEPBOHAYAIBHOTO JOKHUKA).

OTnuuuTEeNbHOW OCOOCHHOCTBIO TEpeBOJa J0Jra IO JOTOBOPY MEXIY KPEIUTOPOM M
HOBBIM JIOJDKHHKOM BBICTYINAeT TaKXe TO, YTO BBIOBITHS IEPBOHAYAIBHOIO JOJDKHHMKA W3
00s3aTeNbCTBA MOXET HE NPOM30MTH. Tak, TOroBOPOM MOXKET OBbITh MPEIYCMOTPEHO, YTO
NepBOHAYANIbHBIN JOKHUK HE OCBOOOXKIAeTcs OT HCIOJHEHHs oO0si3arenbcTBa. Kpome Toro,
nyHKToM 3 cratbu 391 I'K PO nepBoHavyaqbHOMY JIOJKHUKY IIPEIOCTABIIEHO IIPABO OTKA3aThCS
OT OCBOOOKIEHUS OT UCTIOJTHEHHSI 00513aTENbCTBA.

B ciyuae, Kkorma mnepBOHAYaNbHBIM JOKHUK HE BBIOBT M3 00s3aTENbCTBA U
0053aTeNbCTBO UCIOJHEHO HOBBIM JIOJDKHUKOM, K MOCIIEHEMY MEePEeXOoIT MpaBa KpeauTopa 1o
JTAaHHOMY 00s3aTenbCcTBY. MHBIE TOCIEICTBHS MCIIONHEHHs 0053aTeNIbCTBA HOBBIM JIOJDKHHUKOM
IIPY HEBBIOBITHH MEPBOHAYAIILHOTO MOTYT OBITh MPEAYCMOTPEHBI COTJIAIIEHUEM MEXIY TaKUMU
JOJKHUKAMHU, JIMOO BBITEKATh U3 CYIIECTBA UX OTHOLUEHUH.

Eme onHolt 0coOEHHOCTBIO TMEpeBOJa AOJIra MO COTJAIICHUI0 MEXAY KPEIUTOPOM U
HOBBIM JIOJDKHUKOM SIBJIIETCS COJIMJApHAas OTBETCTBEHHOCTh HOBOI'O U IEPBOHAYAJILHOTO
JIOJDKHUKA Tiepes] KpeauTopoM. [loroBopoMm o mepeBoje A0Ara KPEeAUTOp M HOBBIM JOJIKHUK
MOTYT BO3JIO)KUTh Ha CTApOro JAOHKHHMKA CYOCHIMApPHYIO OTBETCTBEHHOCTh. Eciu ke 10roBopomM
MEPBOHAYANILHBIN JIOJDKHUK OCBOOOXKIEH OT HCIOJIHEHHUS 0053aTeIbCTBA, TO OH MOJHOCTHIO
BBIOBIBAET U3 0053aTENbCTBA, BCIEICTBUE YETO HUKAKON OTBETCTBEHHOCTH 32 €r0 HapyllIeHHUE He
HECeT.

Kaxoit Ob1 moroBOp nepeBoja JoJira He 3aKiarodaics (MeXa1y HOBBIM U MEPBOHAYAIBHBIM
JTOJKHUKOM, JTMOO0 MEXIY KPEeIUTOPOM U HOBBIM JOJDKHMKOM) €ro ¢opMa CTaBUTCS B MPSMYIO
3aBHCHUMOCTB OT ()OPMBI IOTOBOPA JOT, 10 KOTOPOMY IT€PEBOIUTCH.

IlepeBon nonra HUKaK HE CKa3blBaeTCsl Ha OOBEME IpaB KPEJUTOpa BO3ZHUKIIMX M3
00s13aTeILCTBA CBSI3AHHOTO C MepeBeAeHHBIM jJoiaroM. B coorBerctBum ¢ m.1 cr. 392.1 TK P®
KPEIUTOP MOKET OCYLIECTBISATh B OTHOUIEHHH HOBOTO JTOJDKHUKA BCE MpaBa Mo 0053aTeNbCTBY,
€CJIi HHOE HE IMPEeAyCMOTPEHO 3aKOHOM, JOrOBOPOM WJIM HE BBITEKAaeT M3 CYIIECTBa
oOsi3arenbcTBa. B TO ke Bpems, mo oOmemMy MNOpaBUIy, C BBIOBITHEM IE€PBOHAYAIBHOIO
JOJKHHMKA CBSI3aHO MpeKpallieHrne o0ecrieueHus: UCIIOTHEHUS 0053aTeNbCTBa.

Kak yxe roeopuioce B riaBe 19, OONBIIMHCTBO 0053aTeNbCTB HOCST B3aWMHBIN
xapaktep. IlosToMy, OOMH M TOT € CYOBEKT MOXET OJHOBPEMEHHO BBICTYIATh B
00s13aTeNIbCTBE, KaK B Ka4eCTBE KPEeIUTOpa, TaK U B KauecTBe AOJDKHUKA. [losHas 3aMeHa Takoro
cyObeKTa B 00s3aTeNbCTBE BO3MOXKHA B pe3y/ibTaTe OJHOBPEMEHHOW IMepeaayd BceX IpaB U
oOs3aHHOCTEH TO moroBopy. B coorBerctBuu co ¢1.392.3 T'K PO k Takoii crenke
COOTBETCTBEHHO MPUMEHSIOTCS MpaBuia 00 ycTynke TpeOOBaHHUS U O TIEPEBOE J0JTa.

OcHoBaHMSI BOBHUKHOBEHUSA 005132TE/ILCTB

Kak wu jgpyrue mpaBOOTHOIICHHS, 0O0S3aTENbCTBA BO3HHUKAIOT W3  Pa3UYHBIX
IOpUINYECKUX (DaKTOB, HA3BIBAEMBIX B 0053aTEILCTBEHHOM MPABE OCHOBAHUSMH BO3HUKHOBEHUS
00513aTEeNBCTB.

Hawnbonee pacnpocTpaHeHHBIM OCHOBAHHEM BO3HHKHOBEHHUS OOS3aTEIBCTB SBIISICTCS
002060p. JIorOBOp CIYKUT TOW MPaBOBOM (HOpPMOI, KOTOpas HAMIYYIIUM OOpa3oM MO3BOJISET
CTOpOHAM TOYHO 3a(UKCHUPOBATH CBOM MMYIIECTBEHHBIC HHTEPECH MOCPEACTBOM YCTAHOBICHUS
B COOTBETCTBUU CO CBOECH BOJIEH MpaB M 0053aHHOCTEH.

OO0s3atenbcTBa  MOTYT  BO3HHKAaTh W U3 0OHOCMOpPOHHUX coenok. Hampuwmep,
OMmyOJIMKOBaHHOE B ra3zere oOelIaHue Harpajbl JUIy, JOCTABUBIIEMY BIAJCINbIly MPOIMABIIYIO
BEIIlb, TIOPO’K/Iae€T O0SA3aHHOCTH CJIETABIIETO €T0 JIMIA BHITUIATHTHh 00CIIaHHOE BO3HATPAK/ICHUE
TOMY, KTO MIpeICTaBUT noTepro. O0s3aTeIbCTBEHHBIC MPABOOTHONIEHUSI MOTYT BO3HUKATh TaKKe



U3 CAENOK, HE NPEAYyCMOTPEHHBIX 3aKOHOM, HO HE IPOTHUBOPEYAIIUX €My U IOPOKIAOIIMX
IpaXJaHCKHE IpaBa W OOM3aHHOCTM B CWIy OOIIMX Hayal M CMbICIA TI'PakJaHCKOIO
3akoHozarenscTBa (1. 1 cr. 8 'K PD).

B psne ciayyaeB OCHOBaHUSIMM BO3HUKHOBEHMS 0053aTENIbCTB SIBISIOTCA — aKMbl
nybauunou enacmu (AAMUHUCTPATUBHBIE aKThl TOCYJaPCTBEHHBIX OPraHOB U OPIaHOB MECTHOI'O
caMOyIIpaBJIeHHs] HEHOPMAaTUBHOIO (MHIMBUAYAJIbHOIO) XapaKTepa, €CIM OHM Ha3BaHbI B 3TOM
kKauecTBe 3akoHOM (moam. 2 m. 1 cT.8), a Takke cyneOHble pemieHus). Tak, pemnieHue
KOMIIETEHTHOI'O OpraHa IyOJIM4YHOI BiacTH 00 M3BATHUM y COOCTBEHHMKA 3€MENIBbHOTO y4dacTKa
JUIS  TOCYHApCTBEHHBIX HYXKJ TIOPOXKIAeT 00s3aTeIbCTBO 10 BBIKYILY TaKOrO yd4acTKa
rocynapctBoMm (ct. 279—281 'K PD).

O0s3aTenbCTBO MOKET BO3HUKHYTh M3 CYOeOHO20 peutenus 10 UCKY TOCYAapCTBEHHOTO
OpraHa O BBIKYII€ 3€MEJIbHOIO y4acTKa, B Cllydyae €ciu COOCTBEHHHUK HE COIVIACEH C PelICHUEM
00 U3BATHM Yy HErO 3€MEIBbHOTO Y4acTKa Ui TOCYJapCTBEHHBIX WM MYHULIUIAIBHBIX HYXI
a100 ¢ HUM HE JIOCTUTHYTO COIVIAIIEHHE O BBIKYIHOHM LI€HE WM APYrHUX YCIOBMSIX BBIKYIA
(ct. 282 TK PD).

O0s3arenbcTBa BO3HUKAIOT U 6 C6A3U C COBEPUICHUEM HENpaBoOMepHbIX Oeucmeull no
NPUYUHEHUIO 8peda OPY2OMY IUYY U HEOCHOBAMENIbHOMY 0002aueHUIo 3a cuem O0py2020 Iuyd.
Cy1ecTBo 3THX 0053aTeNbCTB COCTABISIET 00s13aHHOCTh BO3MELIEHUS IPUUMHEHHOTO Bpea HIn
BO3BpaTa  HEOCHOBATEIbHO  IMPUOOPETEHHOr0  HUMYLIECTBa, KOTOpash  BCerja  HOCHUT
UMYIIECTBEHHBIN XapakTep, BKJIIOYas M Cllydyad KOMIIEHCAlMM MOpPAJbHOTO Bpena. Takue
00s3aTenbCTBAa MOTYT BO3SHUKATh B PE3yJIbTaTe JIEHCTBUM KaK rpakJaH U IOPUINYECKUX JIUL], TaK
U OpraHoB NyOJUYHOM BJIACTH, B TOM YHCIE HPU HPUHATUM UMM HHAWBUIYAJIBHBIX WU
HOPMATHUBHBIX aKTOB, HE COOTBETCTBYIOUIMX 3aKOHY MJIM HHBIM ITPABOBBIM aKTaM.

WHorna o0s3aTenbCTBA BO3ZHUKAIOT BCIEACTBUE TaKUX OPUIAMYECKHUX (DAKTOB, Kak
1opuoudecKue noCmynKu, Ha3blBA€MbIE 3aKOHOM «MHBIMU JEHCTBUSIMU TPAXKJIaH U IOPUIUUECKUX
muny» (moam. 8 m. 1 cr. 8), T. e. HEe ABIAOLMUXCA cAeaKkaMu. TakoBbl, HaIIpUMEp, HAXOJKA WU
oOHapyXeHHe Kjaza, opoxkaarolue 00g3aTeIbcTBa COOTBETCTBEHHO 10 BO3BPATY HailIeHHON
Bemu (c1. 227 'K P®) nnm no nepenaue kinaaa aubo ero 4acTu COOCTBEHHUKY UMYIIECTBA, IJie
Ob11 oOHapyxkeH knaa (m. 1 cr. 233 'K P®), a taxke neiicTBUs MO NMpeIOTBPAIICHUIO Bpena
JUYHOCTH WIM MMYILIECTBY TIpa)KIaHUHA, TMOPOKIAroIue 005A3aTeNbCTBO IO BO3MEIICHUIO
MOHECEHHBIX MpHU AToM pacxonoB (m. 1 cr. 984 'K P®D), a B oTAenbHBIX Cilydasx — U TIO
JIOTIOJTHUTEbHOMY Bo3HarpaxaeHuto (ct. 985 'K PO).

Hakonern, ocHOBaHMSIMU BO3HMKHOBEHHUS 00s53aTeIbCTBA MOTYT OBIThb He 3asucsujue om
eonu qodel 1opududeckue @akmel — codovimua (monn. 9 m. 1 cr.8), Hampumep rudensb
MMYILECTBA, SBISIOLIASACS CTPaXOBbIM CIIy4aeM IO YCJIOBMSIM JOrOBOpa HMYILECTBEHHOTO
CTpaxoBaHMsl, IPU KOTOPOM BO3HUKAET OOS3aHHOCTb MO BHIMJIATE CTPAXOBOI'O BO3MELICHMS.
IOpuanueckue MOCTYNKM M COOBITUSL HE SBISAIOTCS PAaCHpPOCTPAaHEHHBIMM OCHOBAHHUSIMHU
BO3HUKHOBEHUS 00513aTEIbCTB.

Buabl 00s13aTe/IbCTB B IPaskAaHCKOM NpaBe

O0s3arenbcTBa B OTEYECTBEHHOM T'PAXKJIAaHCKOM IpaBe MPEACTaBISIIOT B COBOKYMHOCTH
JIOCTaTOYHO CJIOXKHYIO MO CTPYKTYpPE M MHOTOYMCIEHHYIO IO YHCIY 3JEMEHTOB cucteMy. Jlis
ynoOcTBa M3y4yeHMs, a Takke Uil TPAaBWIBHOTO PACHOJOXKEHHUS COOTBETCTBYIOILETO
HOPMaTHUBHOTO MaTepHalia o0s3aTeiabCcTBa NPUHATO MU depeHIIMPOBaTh Ha OTJEIbHbBIE TPYIIIBI
10 Pa3JINYHBIM OCHOBaHUAM. V3yueHue cucTeMbl 00s13aTeIbCTB ITyTEM BBIJICJIIEHUS €€ DJIIEMEHTOB
(mocpencTBoM Kiaccu(UKalMKi) UMEET BaKHOE 3HAUEHHE HE TOJIBKO JUISl FOPUIUYECKON HAyKH,
HO ¥, 4YTO HEMAJIOBAXHO, IS IOPUIMYECKOW TPAKTUKU. B 3Toi CBSA3M OTedecTBeHHas
IUBUJIMCTHKA YAESET 3TON MpobdiieMe J0CTaTOYHO MPHUCTaIbHOE BHUMAHUE.

B 3aeucumocmu om ocHoéanusi 603HUKHOGEHUS BBIIEISIOT:

e 00s13aTeIBLCTBA U3 IOTOBOPOB M UHBIX CIEJIOK;

e 00s13aTENBCTBA U3 HEMPABOMEPHBIX JCHCTBUM;

e 00513aTEIHCTBA U3 UHBIX IOPUANUECKUX (HAKTOB.

B cBoro ouepenp, Kaxkas U3 TpexX HaA3BaHHBIX TPYIN 0053aTENbCTB MOKET MOABEPraThCs



JalbHENIIEMY pa3IeICHUIO:

e 00s13aTEILCTBA W3 CJEJIIOK — Ha JIOTOBOPHBIE 00s3aTENIhCTBA M Ha 00s3aTEIhCTBA U3
OJIHOCTOPOHHUX CJIENIOK;

e IIPAaBOOXPAHUTENbHBIC (BHEIOTOBOPHBIE) 0053aTeNbCTBA —  Ha 00s3aTEIbCTBA U3
JICTUKTOB U U3 HCOCHOBATEJIBLHOIO 000TraIl[CHHUS;

e UHBIC 00s3aTEILCTBA — HA 00513aTEIHLCTBA, BOSHUKAIOIINE U3 IOPUIUICCKUX TTOCTYITKOB
1 U3 COOBITHIA.

JloroBopHBIE 00s3aTEIbCTBA KaK HamOoOJIee PACIPOCTPAHCHHBIM BHUJL 0053aTECIBCTB
MOJIBEprarTcs emie Oonee aeranbHON Kiaaccudukarmuu. OHU PA3ACNSIOTCS Ha CIEAYIOIINE
munol.

00s13aTeNbCTBA TI0 TIepelaye UMYIIEeCTBa B COOCTBEHHOCTb;
00s13aTesIbCTBA 110 Nepelaue UMYIIECTBA B [10JIb30BAHUE;
00s13aTeNIbCTBA 110 IPOU3BOICTBY padoT;

00s13aTeNIbCTBA 110 pealn3alik pe3yIbTaToOB TBOPUYECKOM 1eATEIbHOCTH;
00s13aTeNbCTBA 110 OKA3aHUIO YCIIYT;

e 00513aTEIBCTBA U3 MHOTOCTOPOHHUX CJIEJIOK.

Tumbl 1OTOBOPHBIX 0053aTENBCTB ACTATCS HA 6uU0bl, HANpUMeEp, O00SM3aTEeIbCTBA 10
nepeaaye MMyLIecTBa B COOCTBEHHOCTb COCTOAT M3 TAaKUX BUIOB, KaK KYIUIA-IIpOJaXka, MEHa,
napeHre W peHTa. Buabl 3THX 00s3aTenbcTB nuddepeHIupyoTes Ha moaBuasl. Hampuwmep,
00s13aTeNIbCTBA KYIUIU-TIPOJAXH IOJPA3AEISIIOTCd Ha 00s3aTenbcTBa M3 PO3ZHUYHOM KYIUIM-
IPO/IaXH, TIOCTaBKH, KOHTPAKTAIIUU, YHEPrOCHAOKEHUS, MIPOAAXKN HEABHKUMOCTH U TMPOIAKU
OpeANpusaTHs, apeHIHble 00s3aTeNbCcTBAa — Ha 00s3aTeabCTBA M3  INPOKATa, apeH[bl
TPAHCHOPTHBIX CPEACTB, apEH/IbI 3IaHUI U COOPYKEHHH, apeHAbl MPEeANPUIATHN 1 (HUHAHCOBOU
apeH bl (JIM3UHTA).

BaxHylo poib WrpaeT JeleHue JOTOBOPHBIX 00s3aTeNbCTB MO TAaKOMY HPU3HAKY, KaK
2padicOanCKo-npasosoll cmamyc y4acmeyiowux 6 Hux auy. JJanHoe neineHue o0yCIOBIEHO TeEM,
YTO CpeAr CYOBEKTOB TPa)KIaHCKOTO TIpaBa BBIJCISETCS CIEHUATBHBIA CYyOBEKT — JIHIIO,
OCYILECTBIISIONIEE MPEANPUHUMATENBCKYIO JAEATENbHOCTb. [IoroBOphl C ydacTHeM TakKuX JIUI]
000cOoOIsIIOTCST B OCOOBI  BUJA ~ NPEANPUHUMATENBCKUX  (KOMMEpPYECKHX) JOrOBOPOB,
IPOTHBONOCTABIISIOLIMXCS TAK HAa3bIBAEMbIM OOIIETPAXKTaHCKUM.

B »oT0if CBs3M B 0COOBIM BHJ JIOTOBOPHOTO 00s3aTeNbCcTBA  000COOISIOTCS
obs3amenvcmea, CeA3aHHble € OCYWeCmenenueM Uux CMmopoHamu NpeonpuUHUMamenbCKou
oesamenbHocmuy. YIUTHIBAs UX NMPO(ecCHOHAIN3M, 3aKOH NPEAYCMaTPUBACT JUI HUX HEKOTOPHIE
ocoOble npasuia. Hampumep, B coorBerctBuu co cT. 310 'K PD B xauecTBe obmiero npasuia
YCTAHABJIMBACTCS 3allpeT Ha OJHOCTOPOHHHM OTKa3 OT WCIONHEHHUs 00s3aTeNbCcTBa U
OJTHOCTOPOHHEE M3MEHeHue ero yciaoBuil. OpHako ecnu 00sA3aTeNbCTBO CBS3aHO C
OCYIIIECTBIICHHEM €r0 CTOPOHAMH MPEINPUHIUMATEIBCKON NESTENFHOCTH, TO OIHOCTOPOHHHNA
OTKa3 OT HCIOJHEHHUS TaKOro o0s3aTeslbcTBA M OJAHOCTOPOHHEE H3MEHEHHME €ro YCJIOBUM
JIOTTYCKAIOTCS U B CIIydasiX, MPEIyCMOTPEHHBIX JIOTOBOPOM, €CJI MHOE HE BBITEKAET M3 3aKOHA
WIN CYIIECTBa 00s13aTeIbCTBA.

Hapsiny ¢ BbIiesieHneM B OCOOBII BHI 00s3aTEIBCTB, CBSI3aHHBIX C OCYIIECTBICHUEM HX
CTOpPOHAMHM TPeIIPUHUMATENbCKON JEATENbHOCTH, U3 YHCa OOIIErpakIaHCKUX BBIJEISIOTCS
obsizamenvcmea ¢ ywacmuem — epadcoan-nompebdumeneti, B KOTOPBIX IOCIEIHUE Kak
HKOHOMHUECKHU Oosiee crabasi CTOpOHa MOJIB3YIOTCS 0CO0O0M, MOBBIIIEHHONW MPABOBOW 3aLTUTOM.
B 3Tux 00s13aTenbCcTBaxX 3aKOH B pANiE CIy4aeB HAMEPEHHO OTCTYIAeT OT OCHOBOIIOJIATalOLIero
YaCTHOIIPABOBOTO TPUHIIMIA FOPUIMYECKOTO PaBEHCTBA CTOPOH, IMPEIOCTABIsIs TpakJaHaM-
MOTPEOUTENSIM JTOTIONTHUTENTFHBIE BO3MOXKHOCTH 3aIIUTHI CBOMX IPaB W MHTEPECOB, HAIPUMEP
IyTeM YCTAHOBJIGHUS TIOBBIIIEHHOH, B TOM 4YHclieé OE3BMHOBHOW, OTBETCTBEHHOCTH
TpeIIpUHIMATENEH TTIepe]l TOTPEONTEISIMH.

JanbHelimel kiaccupuKauy Hapsay ¢ JOTOBOPHBIMU 0053aTeNbCTBAMH 1OIBEPratoTCs
1 00513aTeIbCTBA 6Hed02080pHble. OTHAKO OHA OTINYaeTcs MeHbluel quddepenunanueit. Cpenu
BHE/IOTOBOPHBIX  (IIPAaBOOXPAHUTEIbHBIX)  OOS3aTENLCTB  BBIACNSAETCS  JBa  TUMA —



obs3amenvcmea U3 npuuuHenus epeda (ICTUKTHBIE O0053aTENbCTBA) U 0043amMenbcmed U3
HeocHogamenbHo20 oborameHus (KOHANKIIMOHHBIE 00s3aTeIbCTBA), BHYTPU KOTOPBIX UMEIOTCS
OTJeNbHBIC BUABI (HampuMmep, o00sS3aTeNbCTBA M3 NPHUYMHEHHS Bpena >KU3HU U 370POBBIO,
00s3aTeNnbCTBA U3 MPUYUHEHHS Bpea UMYIIECTBY), @ UHOTAA U MOJIBUIBI.

B xadecTBe OCHOBaHMS I KJIACCH(PHUKAIMK OO0S3aTEIBCTB MOXKET CIYKUTh U
COOTHOIIIEHHUE TPaB U 00S3aHHOCTEH y ero cTopoH. B 3T0il cB3M pa3ianyaioT 0JJHOCTOPOHHUE U
B3aMMHBIE 0053aTENILCTBA.

Oonocmopontue obsa3amenbcmea XapakTepU3yloTcs TeM, YTO B HUX Y4aCTBYET TOJBKO
OJIMH JTOJDKHUK, UMEIOIIUH TOJBKO 00S3aHHOCTH, U TOJBKO OJUH KPEIUTOP, UMEIOIIUI TOJIBKO
npaBa TpeOoBaHUs. B pa3BuTOM TrpaxaaHckoM o000pOTe OAHOCTOPOHHHE 00S3aTeIbCTBA
BCTPEYAIOTCS OTHOCUTENBHO peaKo. B kadecTBe mnpumepa Takoro o0s3aTenbCcTBA MOXKET
CIIYXKHUTb 00513aTeIILCTBO, BO3ZHHUKAIOIIEE U3 oroBopa 3aiima (cM. § 1 rir. 42 'K P®). Yamie Bcero
KaXIbIi W3 YYaCTHHKOB O0S3aTEIbCTBA MMEET Kak INpaBa, TaKk M O00S3aHHOCTH, BBICTYIIas
OJIHOBPEMEHHO B POJIM U JIOJDKHUKA, M KPEIUTOpa — 83aumHoe ooszamenvcmeso (1. 2 ct. 308 I'K
P®). Ilpumep Ttakoro oO0s3aTenbCTBA MPEACTABISET apeHna, B KOTOPOM W apeHmarop, u
apeH0/1aTeNb 00aJa0T MPaBaMu U 00S3aHHOCTSIMU 110 OTHOILIEHUIO IPYT K JIPYTY.

Knaccugukanus 00s53aTebCTB MPOU3BOIUTCSA TaKXKe 110 YUCITY MPaBOBBIX cBs3eil. [1o
JAHHOMY OCHOBAaHMIO 00s3aTENIbCTBA AEISATCS HA MPOCThIE U CIOXKHBIE. ECIIM CTOPOHBI CBA3aHbI
TOJIBKO OJIHOM 0OSI3aHHOCTBIO UM OJHUM IIPAaBOM, 00S3aTENIbCTBO CUUTAETCS NPOCMbIM, & €CIIU
CBs3eil Oonblie, YeM OJiHa, — c102cHbIM. K TPOCTBIM MOTYT OBITH OTHECEHBI 00s3aTeNIbCTBA U3
JIOTOBOpA 3aiimMa U JIeTMKTHBIE 00s13aTenbCcTBa. BOIBIIMHCTBO ke 00513aTENBCTB — CIIOXKHEIE.

OO0s13aTenbeTBa, KOTOPHIE CBOMM MPEIMETOM HMEIOT COBEPIICHHE OJIHOTO JIEHCTBUS
(BO3z€epKaHKE OT OJHOIrO JAEWCTBUSA) U3 HECKOJIBKUX 3apaHee MpPEelyCMOTPEHHBIX, MOT'YT OBITh
00 anbmepHamusHvimu, JTA00 Paxy1bmMmamueHbIMU.

B anprepHaTUBHOM 00513aTEJIbCTBE JOJDKHUK OO0Si3aH COBEPILUTH JUIsI KPEAMTOpA IO
BBIOOPY OJTHO M3 JIBYX WJIM HECKOJbKUX JedcTBui. IIpu 3TOM, mpaBo BeIOOpa MCIOTHEHHUS B
QIBTEPHATUBHOM 0053aTEIbCTBE TIO O0IIEMY MTPAaBHITy NIPHHAUICKHUT JOJDKHUKY. B TO ke Bpems
3aKOHOM, MHBIM IPAaBOBBIM aKTOM MJIM COTJIALIEHHEM CTOPOH MOXET ObITh YCTAHOBJIEHO, YTO
BBIOOp OCYIIECTBIIAET KpeaAUTOp UK TpeThe auno (1.1 ct. 308.1 'K PO).

B ¢akynpraTuBHOM 00s3aTE€IbCTBE JOKHUK OOS3aH COBEPILIMTH B IMOJB3Y KpeAUTOpa
KOHKpETHO€ JeiicTBHEe, HO BIpaBe 3aMEHUTb O3TO MWCIOJIHEHHWE HWHBIM, 3apaHee
npenycMoTpeHHbIM npeameroM (c1.308.2 T'K PO).

3HaueHue JIeJIeHHs 0053aTeNbCTB Ha albTEPHATUBHBIC U (PaKyJIbTaTUBHBIC 3aKIIOYAETCS B
ypPEeryJIupoOBaHUHM BOMNPOCOB MPOCPOUYKH HCIHOJIHEHUs O00s3aTenbcTBa B clydae, KOT/a
UCIIOJIHEHUE  JIOJDKHO  OCYIIECTBJISATHCS ~ OJHUM  IPEAMETOM TNpU  HaJUYUU  3apaHee
IIPElyCMOTPEHHBIX HECKOJIBKUX ITPEIMETOB.

OTtnenpHble 0053aTENBCTBA MOTYT OBITH CBSI3aHBI JIpYyr ¢ ApyroMm. Ilpu 3TOM uX CBA3b
MOJKET OBITh TAaKOH, YTO OJIHO U3 HUX BBICTYMAET B KAYECTBE OCHOBHO2O (2]1a6H020), & IPYroe —
O00NOIHUMENbHO20 (3A8UCUMO20, UTU aKYeccopHo2o). JIoNoIHUTENbHbIE 0053aTeNbCTBA OOBIYHO
o0ecreunBaroT HaJyIeXkallee UCIIOJIHEHUE TTIaBHBIX 0053aTeNIbCTB, HAPUMEp, 00s13aTeIbCTBA 110
BbIIJIaATE HEYCTOWKHM WJIM IO 3aJI0Ty MMYIIecTBa 00eCreyrBarOT CBOEBPEMEHHBIM U IOJHBIN
BO3BpaT 0AHKOBCKOTo KpenuTa. [ToCKONbKY OHU LIETMKOM 3aBUCST OT IJIABHBIX 00s3aTEIbCTB U
TEPSIIOT CMBICT B UX OTCYTCTBHME, 3aKOH T'OBOPHUT, UYTO HEAECWCTBUTEIHHOCTH AaKIIECCOPHOIO
o0si3aTeNibcTBA  HE  BJEUYET  HENEHCTBUTENBHOCTH  OCHOBHOTO  0O0s3aTeNbCTBA,  HO
HEJCMCTBUTEIBHOCTh TIJIABHOTO 00s3aTeNIbCTBA BENET K HENEHCTBUTEIBHOCTH 3aBHCHMOTO
00s13aTeNIbCTBA, €CIM MHOE MPSMO HE MpeaycMoTpeHo 3akoHoM (. 2 u 3 ct.329 T'K PO).
[IpexpaiieHe OCHOBHOTO 00si3aTeNbCTBA BO BCEX CiydasX BeleT K MpeKpalleHuro
JIOTIOJTHUTEIBLHOTO 00513aTEIbCTBA.

Knaccudukamnmio o0s3aTeIbCTB MOKHO OCYIIECTBIISATH U 1O MHBIM OCHOBAHUSIM:

a) Mo CyObEeKTy, NPUHUMAIOIEMY HWCIOJHEHHE (C HCIOJIHEHUEM KpEeauTopy, C
HCIIOJTHEHUEM TPEThEMY JIMILY);

0) Mo cyOBeKTy MCHOJHEHUs (C UCIOIHEHUEM JIOJKHMKOM, C HCIIOJHEHHEM TPEThUM



JIALIOM);

B) IO COJICP’KAHMIO U YCIOBUSAM UCTIOTHEHUS (OCHOBHOE U CyOCHIMapHOE);

T) 110 YCJIOBUSAM BO3HUKHOBEHHS U COJIEPKAHUIO (OCHOBHOE U PETPECCHOE).

Kpome kmaccuukanuy, OCHOBaHHOM Ha JUXOTOMHH, BO3MOXKHO BBIJICICHHE U
OTJICTBHBIX BHUJOB 00s3aTenbCTB. Tak, MO MpeAMETy HCIOJIHEHHUsT 000COOMISIOTCS OeHedichbie
obsa3amenbcmea, Urparoiire ocooyro poib B UMyLIECTBEHHOM o0opoTe. IIpeameToM aeHe)HBIX
00s13aTeNLCTB SABJISIIOTCSL JICHCTBUS 1O yIIaTe ACHEr (HAJUYHBIX WM Oe3HAIMYHBIX). OHU
MPEJICTABIISIIOT CO00M IpyMHIy JOCTaTOUYHO PAa3HOPOJHBIX (MPOCTHIX U CIOXKHBIX) 00S13aTENIbCTB,
BO3HHUKAIOIIMX KaK W3 JIOOBIX BO3ME3THBIX JIOTOBOPOB (10 OIIaTe TOBAapoB, paboT, yciayr
U T.].), TAK U U3 HEIPaBOMEPHBIX ACHCTBUI (ymiaTa CyMM IO BO3MEIICHUIO NMPUYMHEHHOTO
Bpe/la UM BO3BPAT HEOCHOBATEIBHO IOTYUYEHHBIX JICHEKHBIX CYMM).

[To cyObeKTy UCTIOTHEHUS BBIICISIOTCS 0053amelbCcmea IUYH020 Xapakmepd, B KOTOPhIX
UCTIOJTHEHUE MOXKET MPOU3BOJUTHCS TOJIBKO JTMYHO JOJDKHUKOM M HE MOYKET OBITh BO3JIOKEHO Ha
uHoe juio (. 1 cr. 313 'K P®). Tak, B q0oroBope aBTOPCKOIro 3aka3a aBTOp OOs3aH JTUYHO
BBITTOJIHUTB JISKAIHA HAa HEM JOJT — CO3JaTh 00YCIIOBIEHHOE JJOTOBOPOM IPOU3BEICHHE HAYKH,
JUTEepaTyphl UM UCKYCCTBA HAa MaTepUaIbHOM HOCHUTENE WK B MHOU Gopme. B oOs3aTenbeTBax
JMYHOTO XapaKTepa HEJOMyCTUMa 3aMEeHa OJHON WM 00euX CTOPOH, T. €. IPaBOIPEEMCTBO, a
MOTOMY OHH MPEKPAIlaloTCA C MCYE3HOBEHHUEM TaKOW CTOPOHBI (CMEPTHIO TpaskJaHWUHA WIIU
JUKBUJALUEN MO0 peopraHu3anuei I0pUInYecKoro Juna).

Pa3HOBUIHOCTBIO 00SI3aTENBCTB JIMUHOTO XapakTepa SIBISIIOTCS 0053amenbCcmea TuyHo-
dosepumenbHo20 xapakmepa (uoyyuapuvle 00s53amensbcmea), BOZHUKAIINE HA OCHOBE
B3aMMHBIX JOTOBOPOB (HAmpHUMeEp, TOTOBOPOB IMOJHOTO TOBAPHUIIECTBA WM MopydeHus). Ux
TJIABHYI0O OCOOCHHOCTH COCTaBJISIET IMPaBO JIFOO0M M3 CTOPOH MpepBaTh HCIIOJHEHHE TAHHOTO
00s3aTenbCTBA B OJHOCTOPOHHEM TOpsiAKe M 0e3 COoOOIIeHHs] MOTHBOB — W3-3a YTpaThl
B3aMMOOTHOUIEHUSIMU CTOPOH JIMUHO-/10BepUTeabHoro xapakrepa (cr. 77 u 977 'K P®). Takue
00s3aTeNbCTBA IOCTATOYHO PEIKU U HE CBOWCTBEHHBI PA3BUTOMY UMYIIIECTBEHHOMY 000pOTY.

Bomnpoc 2.

O0s13aTenbCTBO HE3aBUCUMO OT OCHOBAaHHUSI €T0 BO3HHUKHOBEHHUS MMEET CBOEH IENbIO
yJIOBJIETBOPEHHE MOTpeOHOCTEH KpeauTopa 3a cyeT MoBedeHUs aoDkHMKa. CoBeplieHue
JOJDKHUKOM JISHCTBUH WITH BO3JIEPYKAHHUE OT HUX, B 3aBHCHUMOCTH OT TOTO, YTO HETIOCPEJACTBEHHO
COCTaBJIIET NpPEAMET 00s3aTelabCcTBa, HMEHYEeTCS B TPaKIAHCKOM IIpaBe MCIHOJHEHUeM
o0si3aTeabcTBa. OO0s3aTENILCTBO YCTAHABIMBACTCS JUISI TOTO, YTOOBI OHO OBUIO HCIIOITHEHO.
[TosTOMy HCHIOTHEHNE 00sI3aTENLCTBA ABISETCS JKEIaTeNbHOM cTauel ero CylneCTBOBAHMS.

B TK P® wucnonnenuto oOsi3arenbcTBa MoOcBsiiieHa I 22, OHa HayMHaeTcs cC
3aKpeIUIeHUs] B KauyecTBE NPUHIUNA TPeOOBAHUS Haodnedxicaujeco UCHOIHEHUs 00A3amenbCms.
Cornacno c1.309 T'K P® nHagjaexamum OyAeT CUMTAaThCS TAaKOE HCIOJIHEHHE, KOTOpOe
OCYILECTBIISICTCSI B COOTBETCTBHM C YCIOBHUAMHU 0053aTeNbCTBA U TPEOOBAaHUSAMHU 3aKOHA, MHBIX
NPaBOBBIX AKTOB, a MPH OTCYTCTBHHM TAaKMX YCIOBUH W TpeOOBaHMN — B COOTBETCTBUHU C
0OBIYasiMU MJIM UHBIMHU OOBIYHO MPEIbSIBIIEMbIMU TPEOOBAHUSIMHU.

K ycnoBusiM, XapakTepHu3yONIIMM Ha/IJIeKallee NCTIOTHEHHE 00513aTebCTBa, OTHOCSITCS:

e HCIIOJIHEHHE HA/IIEKAIINUM JI0JDKHUKOM HaJUIeKalleMy KpeIuTopy;

e WCIIOJTHEHHUE HAIJIC)KAIINAM TIPEIMETOM;

e HCIIOJIHEHHE B HAJUIEKAIUI CPOK;

e IICTIOJTHEHHE B HaJUIEXkKAIlIEM MECTE;

e HCIIOJIHEHHE HAJUIeKAIUM CIIOCOO0M.

C TnpuHIMIIOM HaJUIeKAIET0 WCIOMHEHHs 0053aTelbcTBA TECHO CBS3aH MPUHITHI
peanvHo20 ucnonaHenus. B COBpeMEHHOW OTEYECTBEHHOW IUBWIMCTHKE, KaK IpPaBUIIO,
COJIepKaHNEe TPHUHIUIA PEATHHOTO WCIONHEHHUS CBOAMUTCS K HEOOXOTUMOCTH HCIIOJHEHHS
00s13aTeNIbCTBA B HATYpE.

[TpaBuia, Kacarommecs: HCIIOHEHHs 00s3aTeNbCTBA B HATYPE COMEPIKATCS B OTICITBHBIX
crarbsax ras 21 u 25 'K P®. OTu npaBuiia HalleleHbl Ha PELLIEHUE LEN0r0 psiaa BOpocos. Bo-



IEpPBbIX, BOMpPOCAa O BO3MOXHOCTH 3aMEHbI JOJDKHHUKOM pEalbHOTO WCIOIHEHUS YIUIATON
HEYCTOWKHU M Bo3MelieHueM yObITkoB. Tak, cormacHo 1. 1 c¢t. 396 'K P® ynara Heycroiiku u
BO3MeEIEHHE YOBITKOB B CIIydae HEHAJUICKAIIEr0 UCIOTHEHUs 0053aTeNIbCTBA HE OCBOOOKIAIOT
JOJKHUKA OT MCIOJTHEHUS 0053aTebCTBA B HATYPE, €CJIM UHOE HE NMPEAYCMOTPEHO 3aKOHOM WU
noropopoM. Kak BuauM, JaHHOE MNpaBUIIO HAINpaBIEHO Ha 3alllUTy HMHTEpeca KpPEeaAuTopa,
KOTOpBI BCTymasi B 0053aTelIbCTBEHHbIC OTHOILIEHUS, HYXJAeTCSd HMEHHO B pPEabHOM
UCIIOJIHEHUH.

B 10 ke Bpewms, AeiicTBHE NaHHOTO MpaBUJia B 3HAYUTENILHOM CTENEHU OrpaHHuYeHo. A
UMEHHO: OHO C(OPMYIHPOBAHO JWCHO3UTUBHO, @ 3HAYUT, CTOPOHBI IO COTJIALICHUIO MEXIY
co00#1 MOTYT MCKJIIOUUTDH €ro JACHCTBUE; €ro ACMCTBHE MOXKET ObITh OTPAHMYEHO 3aKOHOM; OHO
IIPUMEHHUMO JIMLIb K CJIydasM HEHaJIEKAIEro UCIIOJHEHUS.

Eme ognum BompocoM, KOTOpPBI BO3HUKAET B CBSI3U C TPeOOBAHHEM HCIIOIHEHUS
00s3aTeNnbCTBA B HAType, BBICTYMNAET BOIIPOC O MEPAX, KOTOPbIE MOKET IPEAIPUHSTH KPEIUTOP,
HE TOTEpSBLIMM HHTEpeca B HCIOJHEHUM O053aTelbCcTBA B HAType, HO HE MOJIyYarolIuil
TaKOBOT'O OT JOJKHHUKA.

B cBsi3u ¢ 3TUM BOMPOCOM CIIEIyeT B MEPBYIO OYEPEIb OOPATUTHCS K MOJIOKEHHUIO ITYHKTA
1 crarbu 308.3 'K PO. J[aHHBIM MTOJIOKEHUEM 3aKPEIUICHO MPaBO KpeauTopa TpeOoBaTh Mo Cy1y
UCIIONTHEHUS 00s3aTeNbcTBA B HaType. Takoe mpaBo MOXKET ObITh OTpaHHYEHO B CUJIY 3aKOHAa,
JIOTOBOPOM HJIM CYILIECTBOM 00513aTeIbCTBA.

Hapsiny ¢ stum monoxkenueM 'K B rmaBe 25 comepkuT crenuaibHOE MOJIOXKEHUE O
CyneOHOM TOHYX/IEHUH K MCIIOJIHEHHUIO B HAaType 0053aTesIbCTBA MO Tepeiaye HHIUBUIYaTbHO-
onpezeneHHON Beuy. Tak, eciau He ObUIO MCIIONHEHO TaKoe 00s13aTeIbCTBO, TO B COOTBETCTBUU
co cr.398 y kpemutropa, KOTOPOMY JlaHHas BeIlb JODKHA OblUla OBITH TIEpelaHa B
COOCTBEHHOCTb, XO3SIIICTBEHHOE BEJCHME, OINEpPATHUBHOE YIPABICHUE WIM B BO3ME3IHOE
M0JIb30BaHKE, BO3HUKAET MPABO TPeOOBATH OTOOPAHMS 3TOM BEIM y TOJDKHHUKA M TIEpeIaddl eMy
Ha TPEJTYCMOTPEHHBIX 00A3aTENLCTBOM YCIOBHMAX. Hannuwe paHHOrO mnpasa CTaBUTCS B
3aBHCHMOCTh OT Psijia YCIOBH ~ BO-IEpBbIX, BEIlb JOJDKHA HAXOJUTHCA Y JAOJDKHUKA. Eciu oHa
y)Ke TIepelaHa TPeTbeMy JIMIy, HMEILIEMY K 3TOMY BpEMEHM Ha Ty e Bellb IPaBO
COOCTBEHHOCTH, XO3SIMCTBEHHOI'O BEJEHHUS WJIM OINEpPaTHMBHOIO YIPABIEHUS, TO 3TO IMPaBO
oTnazaaer. Bo-BTOpBIX, Y JAaHHOTO KpeIuTopa JOJKHO OBITh HMPEUMYIIECTBO Mepesn IpyruMU
KpEeAUTOpaMH IO aHaJOrMYHOMY o00s3arenbcTBy. IIpenmyriecTBoM moJb3yeTcsi TOT W3
KpPEeIUTOPOB, B MOJb3Yy KOTOPOTO 00s3aT€NbCTBO BO3HMKIIO paHee. A MPH HEBO3MOXHOCTH
YCTAaHOBUTH YKa3aHHOE OOCTOATEIbCTBO MPEUMYLIECTBOM IOJb3YETCSd TOT, KTO paHblle
MPEIbSBUT HCK.

Hapsiny ¢ cyneOHOM 3amuToil mpaBa Ha WCIONHEHHE oO0s3arenbcTBa B Hatype ['K
peaycMaTpuBaeT BO3MOXKHOCTb caMo3alluThl. Tak, B cCllydae HEUCHOJHEHHUS IOJKHUKOM
00s3aTenbCTBA U3TOTOBUTH U TepeiaTh BEIllb B COOCTBEHHOCTh, B X031CTBEHHOE BE/ICHUE WM B
OINlEpaTUBHOE YNpaBJIEHUE, JINOO MepeaaTh Belllb B MOJIb30BAHUE KPEAUTOPY, JIMOO BBHIMOIHUTH
JUIsL HETO ONPENENICHHYI0 PadoTy WIM OKa3aTb €My YCIYI'y y KpeauTopa BO3HUKAET IPaBO
nOPYYUMb 8bINOJIHEHUE 00A3AMeNbCmed MPemvbUM JUYAM TUOO 8bINOIHUMb €20 C8OUMU CULAMU
(ct. 397 'K P®). /lanHOE mpaBo NMpU3HAETCS 32 KPEAUTOPOM, €CIIM MHOE HE BBHITEKAET U3 3aKOHa,
MHBIX NPaBOBBIX aKTOB, IOTOBOPA WJIM CYIIECTBA 00s3aTeNbCTBA. Peann3anus yKka3aHHOTO IpaBa
JIOJI’KHA OCYIIECTBIISITHCSI B pa3yMHBIN CPOK U 3a pa3yMHYIo LieHy. [loHeceHHble pu peanuzanuu
ATOTO MpaBa pacxo/ibl U Ipyrue yObITKA BO3MEIIAIOTCS] HEUCTIPABHBIM JIOJKHUKOM.

Kpeauropam B HeEratuBHBIX 00s3aTENbCTB, 3aKIIOYAIONIUXCS B BO3JEPKAHUU OT
COBEPLICHMSI ONIPEAEIEHHOr0 AeUCTBUS, MyHKTOM 6 cTarbu 393 I'K P® nmpenocraBiieHo paBo B
cllydae HapylleHUs JODKHMKOM TaKoro o0si3aTenbcTBa, MO0 B Clyyae BO3HHUKHOBEHUS
peaqbHOM  Yrpo3bl  HApyIIEHUsT  TaKoro  o0s3aTeNnbCTBA  mpeboeamv — npeceyeHusl
coomseemcmaylouje2o 0elcmsusi, €CIv 3T0 He IPOTUBOPEUYUT CYIIECTBY 0053aTeIbCTBA.

2 510, B wacTHOCTH, OOpamAeTCs BHAMAHKE B ocTaHoBIeHnH [Ipesumnyma Bricurero Apourpaxuoro Cyma P® or 1 mapra
2005 . Ne 8815/04 // BBAC P®. — 2005. — Ne 6.



Eme oauH Bompoc, CBsI3aHHBIN C MCHOJIHEHUEM O0053aTEeNIbCTBA B HATYype M HAIICIINI
cBOe 3aKoHoAaTenbHoe paspemieHne B 'K — mocneactBust morepu KpeauToOpoM HHTEpeca B
TaKOM HCIIOJTHEHUM B CBSI3M C MPOCPOUYKOW JOJKHUKA. B 3TOM ciydae kpeauTop BIipaBe
OTKa3aThCs OT MPUHATHS Takoro ucnojgHeHus (1.2 c¢r.405 'K PO).

CrnenyomyM TPUHIUIIOM HWCIIOJHEHHUS 00s3aTeNbCTB, 3akperieHHbiM B [K  P®D,
BBICTYNACT  HPUHYUN — HEOONYCMUMOCMU  OOHOCMOPOHHE20 — OmMKA3ad  Om  UCNOJHEHUs
obs3amenvemea. JIaHHBIN NPUHIMI BBIPAYKAETCS B 3alPeTe OJHOCTOPOHHETO OTKa3a JOJDKHHMKA
OT UCIOJIHEHUSI UMEIOIIUXCS 0053aHHOCTE, a /Ul JJOTOBOPHBIX 0053aTENIbCTB TAaKXKE B 3alpere
OJIHOCTOPOHHETO M3MEHEHHsSI UX YCJIOBUH JT0OBIM U3 ydacTHUKOB (cT. 310 'K P®). Hapymienue
JAHHOTO 3alpeTa paccMaTpUBAETCsl Kak OCHOBAHUE AJIs IPUMEHEHUS MEp OTBETCTBEHHOCTH.

OAHOCTOPOHHMIA OTKA3 OT UCIIOJIHEHUS 0053aTEILCTB WIIM OJTHOCTOPOHHEE H3MEHEHUE HX
YCIIOBUH pa3pelaeTcs JUlllb B BHUJIE UCKIIOUEHUS, IPSIMO MPEAYCMOTPEHHOTO HOPMATHUBHBIMU
MpaBOBBIMU aKTaMU. BO3MOXKHOCTH OJHOCTOPOHHETO OTKa3a OT HCIOJIHEHUs 00s3aTeIbCTB
XapaKkTepHa, B YAaCTHOCTH, [UIsl OOs3aTENIbCTB, BBITEKAIOMIMX U3 (UAYIUAPHBIX CHCIOK.
[TpruMepoM MOXKET CIIY’)KUTh JOTOBOP MOPYYEHUSs, IPU KOTOPOM B COOTBETCTBHH C 1. 2 cT. 977
'K PO noseputens BipaBe OTMEHUTH MTOPYUYEHHUE, a TIOBEPEHHBIN OTKA3aThCs OT HETO BO BCSIKOE
Bpemsl. [Ipuuem cornamenue o0 oTKa3e OT ATOro IpaBa HUYTOXKHO.

B  oOs3atenbcTBax, CBS3aHHBIX C  OCYIIECTBIEHHEM OOOMMM  y4aCTHUKaMU
MPEIIPUHAUMATEILCKON JCSITENbHOCTH (T. €. B TPOPECCHOHATBLHOM, IPEANPUHUMATEIECKOM
000poTE), BO3MOXKHOCTH OAHOCTOPOHHETO OTKa3a OT MX HCIIOJHEHUS WM OJHOCTOPOHHETO
M3MEHEHHUS UX YCIOBUM MOXET ObITh IpeaycMOTpeHa Takxke gorosopoM (1.2 cr. 310 'K PO).
[Ipu »TOM, B [AOrOoBOpEe CTOPOHBI MOTYT OOYCIOBHUTH IIPEIOCTABICHHWE TAaKOro IpaBa
HEOOXOAMMOCTBIO BHITUIATHI OMPE/ICIICHHOM JIEHEKHON CYMMBI APYTOi CTOPOHE 00s13aTEIhCTRA.

Ecnu ucnonnenue o0s3aTenbCTBA CBSA3aHO C OCYILECTBICHHEM MPEANPUHUMATENIbCKON
JESITEIBHOCTH HE BCEMH €r0 CTOPOHAMH, TO IIPABO HA OJJHOCTOPOHHEE M3MEHEHUE €r0 YCJIOBUM
WIM OTKa3 OT HUCIOJNHEHHUS 0053aTelnbcTBAa MOXKET OBITh MPEAOCTaBICHO JOTOBOPOM JIMIIb
CTOPOHE, HE OCYILECTBISIOEH NPEAIPUHUMATENbCKON JEATENIBHOCTH, 3a HCKIIOUEHUEM
ClIy4aeB, KOrJla 3aKOHOM WM HWHBIM IIPaBOBBIM AaKTOM MPEIyCMOTpPEHa BO3MOXHOCTh
IIPEIOCTABIIEHUS JOTOBOPOM TaKOTro MpaBa APYroi CTopoHe.

B kadectBe o0miero Hayama HCIONTHEHHUS O0S3aTENbCTB, TAKXKe CIEAyeT yKa3aTh Ha
00543aHHOCMb  CMOPOH  NpU  UCNOJHEHUU 0053amenbcme  0eticmeosams  000pOCO8eCmHO,
yuumeleas npaea U 3aKOHHble UHmMepecvl Opye Opyed, G3AUMHO O0KaA3bleds Heobxooumoe
cooeticmsue O0Jisi OOCMUNCEHUs Yeau 00a3amelbCcmed, a makdce npeoocmasiasn opye opyey
Heobxooumyio ungopmayuro (1.3 ¢r.307 I'K).

Hakonen, mnocieqHuM TNPUHIUAIIOM WCTIOJHEHUS SBJSETCS TMPUHINAIN  UCHOTHEHUS
obsazamenvcmea  udcouserHuem Ooaxcuuxa. CornacHo cratbe 309.2 'K PO pacxonasl Ha
UCIIOJIHEHUE 00s3aTeNbCcTBa, M0 00IIeMy MpaBWily, BO3JaralTcs Ha JoipkHUKA. Hecenue
pacxo/IoB Ha HCIIOJIHEHHE 0053aTelbCTBA MHBIM JUIIOM JOIMYCKAeTCsl JTUIIb B CIy4asx, KOraa
TaKoe MPEeTYCMOTPEHO HOPMATHBHBIMU TIPABOBBIMH aKTaMH WM JIOTOBOPOM, JINOO BHITEKACT U3
CYIIIECTBa 0053aTeNbCTBA, 0OBIYAEB UIIH IPYTHUX OOBIYHO MPEIbIBISIEMbIX TPEOOBAHUI.

Cybvexmul ucnonHeHus.

Kak yxe roBopmJIOCH BHIIIE, HCIIOJHEHHE 00s3aTeNbCTBA 3aKIIOYACTCS B pealu3alud
00s13aHHOCTH JIOJDKHUKA TI0 COBEPIICHHIO JIEUCTBHM B TOJB3y KPEAUTOpa HIJIM OTKa3a OT HMX
coBepireHus. VcroiHeHne BCEerjla OCYIIECTBISIETCS ONPEAeTIeHHBIM CyOBEKTOM (CyOBEKTaMM)
ompeneaeHHOMYy CyObekTy (cyOnekram). CyOBeKThl, KOTOpHIE COBEPIIAOT JACHCTBUSA IO
UCTIONTHEHUIO, a TaKXe MPUHUMAIOIINE TaKoe€ WCIOJHEHUE, Ha3bIBAIOTCS CYObEKTaMH
ucrionHeHus. s Toro uToObl 00s3aTEIBCTBO OBLIO HMCIOTHEHO HaJICXKAIIMM 00pazoM,
HEOOXOIUMO, dYTOOBI OHO, B HYHCJIE COONIOJIEHUS WHBIX TpeOOBaHUU, OBLIO UCHOIHEHO
HAONeHCawum cyobeKmom Haodaexrcauemy cyovbekmy.

Ecnu ucnonHneHue oCyIIecTBISETCS HEMOCPENCTBEHHO JODKHHUKOM, TO OHO CUHTAeTCS
UCIIOJIHEHUEM HaJUIeXKalluM JuioM. MHoraa ucnonHenue npeajgaraeTcs He CaMUM JIOJIKHUKOM, a
TPeTbUM JIMIIOM. Takoe WCIONHEHUE TaKKe MOXKET pPacCMaTpPUBaThCsl KaK HCIIONHEHHE



HA/IJICKAIIUM JIUIIOM U TIOPOXKAATh 00S3aHHOCTh KPEIUTOPA €ro MIPUHSTHSL.

3aKOHOM  yCTaHOBJEHO oOmiee MPaBUIIO, COTJACHO  KOTOPOMY  UCHOJIHeHUe
00s3amenbcmea moxcem Oblms 8037102ceHO 00CHUKOM Ha mpemve auyo (1. 1 ct. 313 TK PD).
Takoe BO3J70XKEHHE MOKET MMETh MECTO, €CIIM M3 3aKOHA, WHBIX MPABOBBIX AKTOB, YCIOBUI
00s13aTebCTBA WJIM €ro CYIIeCTBa HE BBITEKAET OO0S3aHHOCTH JIOJDKHMKA HCIOJHUTH
obs3aTenbcTBO au4yHO. Hampumep, B coorBercTBUM co cT. 780 'K P® mcmomnuTens o00s3aH
OKa3zaTh YCIYIH JMYHO, €CJIM WHOE HE MPEIyCMOTPEHO JIOTOBOPOM BO3ME3HOTO OKa3aHUs
YCIIYT.

Hcnonnenue 00S3aHHOCTH TPETBUM JIUIIOM MOXKET UMETh MECTO W npu OmCymcCmeuu
coenacus dondichuxa. Ilyakrom BropbiM ctatbtl 313 'K P npegycMmoTrpeHo naBa cirydasi, korja
KpeAuTOp 00s3aH MPUHATH TAKOE HUCHOJTHEHHE. Bo-TepBhIX, KOrjaa JOKHUKOM JOMYIeHa
MPOCPOYKA, HCIOJHEHHUSI JIEHEKHOro 00s3arenbcTBa. Bo-BTOpBIX, KOrja TpeThe JIUIO
MOJBEPraeTcs OMACHOCTH YTPAaTUTh CBOE IMPaBO Ha UMYILIECTBO JIOJDKHHMKA BCIEACTBUE
oOpailieHus: KpeAUTOPOM B3BICKAHUS HA 3TO UMYIIIECTBO.

Cropona, nmpuHUMAlOIIas MCIOTHEHUE, KaK U OCYIIECTBIISIONIAs €ro CTOPOHA, JOKHA
OBITh Haonedxcawum auyom. TakoBBIM MPHU3HAETCS JIUOO KPEIUTOp, JIUOO YIOTHOMOYEHHOE UM
auno. J{OJDKHUK, HCIONHSS 00s3aTeNbCTBO, BIIPaBe MOTPEOOBATH JIOKA3aTEILCTB TOTO, YTO
UCIIOJTHEHUE MPUHUMAETCS CaMUM KPEAUTOPOM WM YIPAaBOMOUYEHHBIM UM Ha 3TO JIUIIOM
(ct. 312 TK P®). Puck ucnonmnenus nenaonedxdcawemy auyy oziazaemcs Ha ooaxcuuka. VIHoe
MOKET OBITh MPEIyCMOTPEHO JIUIIb COTJAIlIEHHEM CTOPOH JTHOO BBITEKATh M3 OOBIYACB WIIU
CyIIIECTBa 0053aTeIbCTBA.

[To ykazaHuio KperuTopa JOMyCKaeTcs UCIOJIHEHUE 0053aTeIbCTBA 8MeCHo Kpeoumopd
mpemvemy uyy (nepeadpecosanue ucnoinenus). Ilpu 3TOM TpeTbe NHMIIO HE TpUOOpETaeT
HUKAKHX MpaB TPEOOBaHUS B OTHOIICHUHU JOJDKHUKA.

OtnenbHo B 'K P® yperynupoBaHbl BONPOCHI HCIOIHEHHUS 00S3aTENbCTBA TMPU
MHOkecTBeHHOocTH Jull. [lo olmemy mpaBuily, 3aKkperuieHHOMY B ¢T.321, ucronHeHue J0KHO
OCYIIECTBIISITECA ~ KaXAbIM JIOJDKHMKOM B ONpeIeNieHHON jojie (IacCMBHOE  J0JIEBOE
0053aTeNBCTBO), @ KAKIBIH KPEIUTOP BIPaBe TPeOOBATH MCIIOJHEHUS TOIBKO B OMpPEIEICHHOMN
nojie (aKTUBHOE J10JIEBOE 00s3aTeNbCTBO). [Ipu 3TOM MOMM TpEANoararoTcsi paBHBIMHU, €CIH
TOJILKO M3 3aKOHa, MHOTO TPAaBOBOTO aKTa WJIM YCIOBHH 00s3aTeNbCTBA HE BBITEKAET MHOE.
JIOJDKHUK, MCTIOJTHUBIIHNN 0053aT€NbCTBO B YAaCTH CBOETO JIOJITA, WM KPEAUTOP, MOTYyIUBIIUN
HCIIOJTHEHHUE B pa3Mepe CBOEH JI0JIH, BHIOBIBAIOT U3 0053aTENbCTRA.

B nomonnenue k oOuieMy mpaBUily 3aKOHOM JUIsI OTACNIBHBIX 0053aTeNbCTB (MX MPUHSATO
Ha3bIBaTh CONUAAPHBIMH) MPEAYCMOTPEHBI CHneyudIbHble NPAsula 0 HAOIelCaujem UCHOTHEeHUU
(ct. 322—326 T'K P®). ComumapHbie 00s3aTeIbCTBA MOTYT HMETh MECTO B CIICAYIOIINX
cinydasix. Bo-mepBbIX, eciM coiauaapHas O00s3aHHOCTh WIJIM COJHJAapHOe TpeboBaHUeE
MPEAYCMOTPEHBI JOTrOBOpOoM. Bo-BTOpBIX, e€ciu TakoBOe clielyeT W3 3akoHa. Hampumep, B
cooTrBeTcTBUM C 1.2 cT.322 'K P® 00513aHHOCTM HECKOJIBKMX JOJDKHMKOB M TpeOOBaHUs
HECKOJBKMX  KPEAUTOPOB B  00s3aTEIbCTBAX, CBSI3aHHBIX C  MPEANPUHUMATEIHCKON
JESITENIbHOCTBIO, SIBISIOTCS COJNIMJAPHBIMH, €CIIM 3aKOHOM, WHBIMU TPABOBBIMU aKTaMH HIIU
YCIIOBHSIMU 00s13aTENILCTBA HE TIPETYCMOTPEHO MHOE. Takyke B CHITY 3aKOHA COJUIAPHBIM OyIeT
0053aTeNLCTBO, TMPEAMET KOTOPOro SIBISIETCA HEAeNUMbIM. UTO KacaeTcsl CONHAapHBIX
00s13aTeILCTB, TO UCTIOJTHEHUE TAKOTO 00s13aTeIhCTBA OYACT CUMTATHCS HAIISKAIIUM HE TOJIHKO
B TOM CJy4ae, €ClId JIOJDKHUKH HUCTOJHST €ro COKPEIUTOpaM B OMpEAeNIeHHBIX IoNAX. Tak,
aKTHBHOE COJIUJAPHOE 0053aTeNbCTBO OyIeT CUMTAThCA WCIOJHEHHBIM  HaJIeKaIleMy
KPEAUTOPY U B CIy4yae, €ClM JIOJDKHUK €ro WCIOJIHUT OJHOMY M3 COKPEAUTOPOB B TMOIHOM
obbeme. [Ipu 3TOM HCTIOTHEHUE OCYIIECTBISETCS JIMOO TOMY KPEIUTOPY, KOTOPBIA MPETbIBUI
TpeboBaHue 00 WCIONHEHWH B TOIHOM OO0BeMe, 0O, eciau MOoJ0O0HOTO TpeOoBaHUS HE
MPEbSABISIIOCE, JIIOOOMY KpEeAUTOPY Mo BhIOOPY noimkHUKa (1. 1 cT. 326). Takoe ucnoiaHeHue,
OyIoyuu HaIJeKaluM, OCBOOOXKIAeT JOJDKHUKA OT HMCIIOMHEHUS OCTAIBHBIM COKPEAUTOpaM U
mpeKpamiaeT JaHHoe o0s3aTeNbcTBO. HOo B 9TOM ciydae BO3HHUKAeT HOBOE 00s3aTeNbCTBO. ETo
YY4aCTHUKAMU CTAHOBATCS: HA CTOPOHE JOJDKHHKA — COKPEAWTOP MO TMEPBOHAYAILHOMY



00513aTeNIbCTBY, KOTOPOMY OBIJIO OCYIIECTBIICHO IOJHOE HCIIOJHEHHE; Ha CTOPOHE KPEAUTOpa —
OCTaJIbHbIE COKPEAMTOPHI MO MEepBOHAYAIbHOMY 00s3aTenbeTBy. HoBoe 00s3aTenbCcTBO yxke
apisiercst gojaeBbiM. U B cuny m. 4 c1. 326 'K PO nomkuuk (T. €. MOTYyYUBUIUN HCIIOTHEHHE
KPEIUTOp 10 CTapoMy 00s3aTelbCTBY) 00s3aH BO3MECTHTh KpeauTopaM (OBIBIIMM €ro
COKpEIUTOpaM) MPUUUTAIOLIUECS UM J10JIU, KOTOPbIE MPEANOIaratoTCs paBHbIMU.

[IpyMeHHUTENHHO K MAaCCUBHBIM COJMUIAPHBIM 0053aTeIbCTBAM JOMOJIHUTEIHHOE MPABUIIO
HA/IJICKAIIEr0 HCIOMHEHUs 3aKirovaeTcss B cienyromeM. HamnexxammMm OyneT mpu3HABATHCS
TaK)K€ HCHOJHEHHE OJHUM M3 COJIOJDKHUKOB KPEIUTOPY, OCYIIECTBIEHHOE WM B IOJIHOM
obweme. Kpeaurop Brpase cam ompeAenuTh, OyAeT M OH NPEIbsIBISITh TPEOOBAaHHE KO BCEM
JTOJDKHUKAM, K KaKJIOMY B OTAEIBHOCTH B YaCTH JI0JITA WUJIM K€ MPEABSIBUT €ro B IOJTHOM
o0veme oxHomy u3 Hux (m. 1 ct.323 'K P®). Kpeanurop, He NOITYUMBIIMNA IOJIHOIO
VIOBJETBOPEHUSI OT OJHOTO U3 COJMIAPHBIX JIOJDKHUKOB, HMEET IMpaBo TpedoBaTh
HEZOIOJIyYEHHOE OT OCTaJbHBIX COJMJAPHBIX JOJDKHUKOB. Ilpu 3TOM  uncrnosiHeHue
00s3aTenbCTBA OAHUM U3 JIOJDKHUKOB B YacTH CBOETO JOJra He MpeKpalaer s Hero
o0si3arenbeTBa. OHO MPOAOIDKAET CYIIECTBOBATH ISl KAKAOTO U3 COMNOJDKHHUKOB, ITOKa He OyneT
HCIIOJTHEHO TOJHOCThIO. B TO ke BpeMs HCIONHEHHE CONHAAPHONW OOS3aHHOCTH IMOJHOCTHIO
OJIHUM M3 JIOJKHUKOB OCBOOOXJAET OCTalbHBIX JOJDKHUKOB OT MCIOJIHEHUs Kpeaurtopy (m. 1
cT. 325 T'K P®). Barom cinydae conuaapHoe 00s3aTENbCTBO MPEKpaIlaeTcss HaAIeKaluM
UCIIOJJHEHUEM, HO BO3HMKA€T HOBOE — perpeccHoe. B HeM IOJKHUK, YIUIATUBLIMK JOT,
BBICTYIIAET B KQUeCTBE KPEIUTOPA U 3a BBIUETOM JIOJIU, MMAJAIONIe Ha HEro, B3BICKUBAET TO, UYTO
OH paHee YIUIaTWI 3a JOJDKHUKOB — Kpenutopy. PerpeccHoe —o0s3arenscTBO  Ipu
MHO>KECTBEHHOCTH JIMI[ HAa CTOPOHE JOJDKHUKA SBISETCS A0JeBbIM. Jlonmu mpenronararoTcs
PaBHBIMM, €CJIM U3 3aKOHA WUJIM COTJIAIIEHUsI CTOPOH HE BBHITEKAET HEPABEHCTBO J10JIEH.

Mecmo u épems ucnonrnenus

BaxkupiM U151 CTOPOH 00s3aTenbCTBa SBISETCS BBIOOp Mmecma ucnonnenus. OT Takoro
BbIOOpPa BO MHOIOM 3aBHCHT 00BEM HX MpaB U 0O0s3aHHOCTEH, pa3Mep OTBETCTBEHHOCTH,
IpeIbsABIsEMble K UCIIOJHEHUIO o0s3arenbecTBa TpeboBanus. Tak, B cuiy n. 3 cr. 393 'K PO
IIpU OMpeeNieHuH YOBITKOB MPUHUMAIOTCS BO BHUMAaHHE 1LIEHBI, CYIIIECTBOBABIIIME B TOM MECTe,
r7ie 00s3aTeNIbCTBO JIOJKHO ObUIO OBITh MCIOJIHEHO B JE€Hb JIOOPOBOJBHOTO YAOBIETBOPEHUS
JOJDKHUKOM ~ TpeOOBaHMs KpeiuTopa, a eclid TpeboBaHMEe He ObUIO  YIOBJIETBOPEHO
J00pPOBOJIBHO — B JIEHb MPEABSABICHUS UCKA, €CIM MHOE HE MPEIyCMOTPEHO 3aKOHOM, MHBIMU
MPABOBBIMU aKTaMU WJIM JOTOBOpPOM. B 3Toif cBsizu cropoHam He Oe3pa3nuyHo, rae Oyner
OCYIIECTBIISITHCS MCIIOJHEHNWE. YUYUThIBas JaHHOE OOCTOSITENLCTBO, 3aKOHOAATENb YCTAaHOBUII
TpeOOBaHUE, COINIACHO KOTOPOMY HCIOJHEHHE OyJeT CUMTaThbCs HaJUIeXkKallldM, €Cld, KpoMe
BCEro IMpouero, JAEHCTBUE, COCTaBIAIOLIEe MpeaMeT 00s3aTeNbCcTBa, OyJIeT OCYIIECTBIEHO HE
re-nmubo, a B HaJyIexkKalieM MecTe.

MecTo ucnoiaHeHHsI 00s3aTeNbCTBA MOXKET OBITh YKa3aHO B 3aKOHE, HHOM IPaBOBOM
aKTe, B TIOJIO’KEHUSIX, MTOCBSIICHHBIX 00s3aTeNbCTBAM ompeeNieHHoro Buaa. Kak mpaBuiio, 3akoH
COJICP’KUT JTUCHO3UTUBHBIE HOPMBI, YCTaHABJIMBAIOIIME MECTO MCIOJIHEHHUSI JI0rOBODA.
Hanpumep, B cootBerctBuM ¢ 1.1 cr.536 T'K P® 3aroroButens o00s3aH NPHUHATH
CEJIbCKOXO03SUCTBEHHYIO MPOAYKILHUIO Y TPOU3BOIUTEINS 110 MECTY €€ HaXOKJEHUS, €CIIM NHOE He
IIPEyCMOTPEHO JI0TOBOPOM KOHTPAKTallMU. MECTO HCIIOJIIHEHUS TaKKe MOXKET SIBCTBOBATb W3
00bIuaeB WM CylllecTBa 00s3aTeNbCTBA.

MecTo HCIOTHEHHS MOXET OBITh ONpEeIeNeHO CTOpOHAaMHu JjoroBopa. Hampuwmep, B
JIOTOBOpE KYIUIU-TIPOJaXKH MOXET OBbITh YCTAHOBJIEHO, YTO IMpojJaBel] 00s3yeTcss JOCTaBUTh
TOBAp MOKYIATENIO 110 YKa3aHHOMY aJIpecy.

Jig Tex ciay4daeB, KOIJIa MECTO HCIOJHEHUS He OINpPEIeNIeHO 3aKOHOM, HWHBIMU
MPABOBBIMU aKTaMH WM JOTOBOPOM, HE SIBCTBYET M3 0ObIUaeB WM CYIIecTBa 00s3aTeNbCTBa,
caenyet npumeHsaTh npaBuia ctr. 316 'K P®. CornacHo maHHON CTaThbe MECTOM MCITOJTHEHHUS
o0s3aTenbeTBa OyIeT:

1) 1o 00s3aTeNbCTBY MNEpe/laTh 3€MENIbHBII y4acTOK, 3/1aHUE, COOPYKEHHE

WIH IPYTro€ HEJBUKUMOE UMYILECTBO - MECTO HaXOKICHMSI TAKOI'O UMYILECTBA;



2) no  00s3aTenbCTBY  INepeJarb  TOBAap MM MHOE  HMMYLIECTBO,

IpelycCMaTPUBAIOLIEMY €r0 MEPEBO3KY - MECTO Caul UMYILECTBA IEPBOMY ITEPEBOZUUKY

JUIsL TOCTABKH €0 KPEIUTOPY;

3) 0 JpyTruM 00s3aTeIbCTBaM MpeAlpUHUMATENs epeaaTh TOBAP UM UHOE

UMYIIECTBO - MECTO M3TOTOBJICHUS MM XPaHEHHS UMYIIECTBA, €CIH TO MECTO OBLIO

U3BECTHO KPEIUTOPY B MOMEHT BOSHHUKHOBEHHUSI 00s13aTENIbCTBA;

4) 10 JICHE)KHOMY 00s3aTelbCTBY 00 YIUIaTeé HAJWYHBIX JCHEr - MECTO

JKUTEIIbCTBA KpEeauTOopa B MOMEHT BO3HUKHOBEHHS 00s3aTeNbCTBA WM, €CIHU

KPEAUTOPOM SIBJIIETCS IOPUAMYECKOE JIMIIO - MECTO €ro HaXOKJIEHUS B MOMEHT

BO3HUKHOBEHUS 0053aTEIbCTBA;

5) M0 JCHEXKHOMY 0053aTelnbCcTBY 00 yIuiaTe Oe3HATUYHBIX JICHEKHBIX

CPENICTB - MECTO HaXOXIeHus OaHka (ero (rumana, moapas3aeieHus ), 00CIyKUBAOIIETO

KpEAUTOPA, ECJIM NHOE HE IPEYCMOTPEHO 3aKOHOM;

6) [0 BCEM JPYrHMM 0053aTeIbCTBAM - MECTO >KUTENbCTBA JOJDKHUKA HIIH,
€CJIN JOJDKHUKOM SIBJIIETCS] FOPUINYECKOE JIULIO - MECTO €0 HaXOXKICHMSL.

Eme oxpHuMm ycnoBueMm, TMpH  COONIOJEHUU KOTOPOTO HCIOJHEHHE CUYHMTAETCs
HaJJIeXKAaIllUM, SIBISIETCS ucnoneHue obsizamenvemea 6 naonedxcawuti cpok. CpoK UCIIOJIHEHUs
00s3aTeNbCTBA MOXKET OBITh YCTAHOBIJIEH 3aKOHOM WM JoroBopoM. OH IMpeaycMaTpuBaeTcsi B
BUJIE KOHKPETHOM JaThl, IEPUOJIa BPEMEHU, B T€UYEHHE KOTOPOIO OHO MOJUIEKUT MCIOJHEHUIO,
HACTYIUICHHS OIPEJEICHHOT0 coObITUs. Ecnu 00s3aTenbecTBO MpeaycMaTpruBaeT WK MO3BOJISET
OINpPEAENUTh JIEHb €r0 WCIIOJIHEHUS, OHO IMOJJISKUT HCIOJIHEHHUIO B ATOT J€Hb. Eciau ke cpok
UCIIOJTHEHUST OIpe/ieJieH IepPHOJOM BpEMEHH, B TEUYEHHE KOTOPOTrO OHO JOJIKHO OBITh
MCIIOJIHEHO, TO OHO MOJUIEKUT UCIOIHEHUIO B JIFOOO MOMEHT B Ipe/ieax TaKoro Nepruoa.

Berpeuatores 00s13aTennbCTBa, CPOK KOTOPBIX OMPENEICH MOMEHMOM 60CMPeOO8aHUsL.
Hanpumep, cTopoHbl B JOrOBOpE 3ailMa MOTYT OrFOBOPUTH CpPOK 3aiiMa MOMEHTOM
BOCTpeOOBaHUS CYMMBI 3aiiMa 3auMojiaBlieM. [I[puMeHUTeNnsHO K 0053aTeNbCcTBaM 3aKOHO1aTENb
YCTaHABJIMBAET IPaBUIJIO, COIJIACHO KOTOPOMY, €CIM CPOK HCIOJHEHHsI 00s3aTeNbCTBa HE
IPEIYCMOTPEH JOTOBOPOM M HE MOXET OBITh OMNpeAeseH MCXOJs W3 €ro YCIOBHH, TO OH
oTpezeNnsieTcss MOMEHTOM BocTpeboBaHus. [Ipu 3TOM, 0043aTENBCTBO JOIKHO OBITH UCIIOTHEHO
B CEMUIHEBHBIN CPOK CO JHA MPEABABICHUS KPEIUTOPOM TPEeOOBAaHUS O €ro UCIOJIHEHUH, €CITU
00513aHHOCTh MCIIOJHEHUSI B JPYrod CpPOK HE BBITEKAET M3 3aKOHA, WHBIX INPABOBBIX AKTOB,
YCIIOBUHM 00s13aTeNbCcTBa, O0BIYAEB MU cyllecTBa oOs3arenbcTBa (1. 2 cT. 314 TK P®D). bonee
JUIMTENIBHBIA CPOK MPELyCMOTPEH, HANpUMeEp, A1 BO3Bpara CyMMBbI 3aiiMa. B cimydasx, koraa
CPOK BO3BpaTa JIOrOBOPOM HE YCTAHOBJIEH WJIM OIpeJIeIeH MOMEHTOM BOCTpPEeOOBaHMUA, CyMMa
3aiiMa JTIOJDKHA OBITH BO3BpallleHa 3aeMIIMKOM B TeueHue 30 gHed co JHS NpeabsSBICHUS
3aUMOJIaBleM TpeOoBaHUsA OO0 3TOM, €CIM HMHOE He IMpeIyCMOTPEHO JIorosopoMm (ab63.2 m. 1
ct. 810 T'K P®). Cpok moxer ObITh U MEHBINHNH, YeM ceMb nHel. Hampumep, u3 cymiecta
00s3aTeNbCTBA MO XPAHEHUIO BEIU B rapepo0e OpraHu3alliy BBITEKAeT, YTO 0053aTeNbCTBO M0
BO3BpaTy BElIM, CJAHHON Ha XpaHEHHE, JOJDKHO OBbITh HCIIOJIHEHO HEMEUIEHHO IIOClE €€
BOCTpeOOBaHMUs OKJIAXKEJaTEIIEM.

Ecnu cpox wucnonHeHust oOs3aTenbCcTBAa  OMpenensieTcs HUCXOAs W3 MOMEHTa
BOCTpeOOBaHHUs, TO HENPEIbsIBICHUE B PA3yMHBIM CPOK KPEAUTOPOM TAaKOTO TPeOOBaHUS JaeT
JOJKHUKY MPaBo MOTPeOOBaTh OT KpeIuTopa MPUHATH UcoIHeHHe. OJHaKo, HTHOE MOKET OBITh
MPEeIyCMOTPEHO 3aKOHOM, WHBIMU TPAaBOBBIMH aKTaMH, YCIOBHSIMH O0Os3aTENbCTBA WM HE
SBCTBYET U3 00bIuaeB 1100 cyliecTBa 00s3aTeIbCTBA

Hapymenne ycrnoBuit 0 cpokax HCHOTHEHHs 00s13aTEIbCTBA MOKET BBIpAKaThcs MO0 B
npocpoyke uUcnoniHeHus, AUO0 B  Oocpounom ucnoimenuu. OIHAKO €CIM  IPOCPOUKa
paccMaTpUBaeTCs KakK HEHaJaJeXxallee HCIOJIHEHHEe, TO MPUMEHUTEIBHO K JOCPOYHOMY
WCTIOJTHEHUIO IEUCTBYIOT npasuia cT. 315 'K P o monycTUMOCTH TaKOro HCTIOJTHEHUS.

[lepBoe mpaBuUiIO MACHCTBYET MPUMEHHUTEIBHO K O00s3aTeNbCTBaM, HE CBS3aHHBIM C
OCYIIIECTBJIEHUEM €ro CTOPOHAMHM MPEANPUHUMATEIBCKON JIeITeNbHOCTH. Jlima  Takux
00513aTeNIbCTB JJOCPOUHOE MCIIOJHEHHE UX JOJDKHUKOM JOMYCTUMO B KQUeCTBE OOILEro MmpaBuIa.



WHoe MoeT ObITh MPEeAyCMOTPEHO JIUIIb 3aKOHOM (Hampumep, coriacHo 1. 2 ct. 810 'K PD
JIOCPOYHOE BO3pPALICHHE CYMMBbI 3aiiMa, IMPEeJOCTaBIEHHOIO IIOJ| IPOLEHTHI, MOXET ObITh
OCYIIIECTBJICHO JIMIIb C COTJIacHsl 3aMMO/JABIIA), UHBIMHU IPaBOBBIMU aKTaMHU WJIM YCIIOBUSIMU
o0s13aTesibeTBa MO0 SABCTBOBATh U3 00BIYAEB MM €ro cymectBa. [Ipumepom, korna 1ocpoyHoe
UCIIOJIHEHUE NTPOTUBOPEUUT CYIIECTBY 0053aTEIbCTBA, MOXKET CIIYKHUTh XpaHEHHUE.

Bropoe npaBuiio neiicTByeT B OTHOLIEHUN 0053aTeNbCTB, CBI3aHHBIX C OCYLIECTBICHUEM
€ro CTOPOHAaMH MPEeNNPUHUMATEIBCKONW AEATENbHOCTU. [ Takux 00s3aTENbCTB JTOCPOYHOE
UCIIOJIHEHUE HX JIOJUKHUKOM HEJOIyCTUMO B KadecTBe obmero mnpaBwia. OHU  MOryT
UCIIOJIHATBCS JOCPOYHO JIMIb, €CIM Takas BO3MOXKHOCTb NPEJYyCMOTPEHA 3aKOHOM, HHBIMU
IIPaBOBBIMU AKTaMHU WJIM YCIOBMSMHU 00s13aTeNbCTBA MO0 BBITEKAET U3 00BIYAECB MIIM CYIIECTBA
00513aTeIIbCTBA.

Ilpeomem u cnocob ucnonnerus

Vcnonnenue o00s3aTeNnbCTBA HAONIEHCAUUM NPEOMEMOM BBICTYNACT B KaU€CTBE OJHOTO
U3 YCIIOBMM HaJUlealllero HCHOJHEHUs obs3arenbcTBa. [Ipeamer McnosHeHus — 3TO Bellb,
paboTa Wi yciryra, KOTOpble JOJDKHUK B CHITY 00513aTeNIbCTBA 00s3aH MepeaaThb, BBITOIHUTD WIN
oKa3aTb KpeauTopy. JlaHHOe ycioBHE CUMTAETCsl BBIOJHEHHBIM, €CIM NpPEAMET MO CBOUM
napaMerpaMm (KOJMYECTBEHHBIM M KaueCTBEHHBIM) COOTBETCTBYET YCIOBHSM 0053aTeNbCTBA,
TpeOOBaHUAM, YCTAHOBJICHHBIM 3aKOHOM, MHBIMM IIPAaBOBBIMHU aKTaMH, a MPU UX OTCYTCTBUM —
00BIYasiM WM OOBIYHO MPEIBIBIIEMBIM TPeOOBaHUAM. [l 3TOTO MpeIMET HCIIOTHEHHS TOTKEH
ObITH JINOO TOYHO OMpEAETICHHBbIM, JH00 onpeneaumbiM. Tak, eciau npeaMeToM 00s3aTenbCcTBa
BBICTYNIA€T BEllb, TO OHA JIOJDKHA o00NajaTh ONPEACICHHBIMU WHJMBUIYaIbHBIMU WJIU
POZIOBBIMU IIPU3HAKAMHU.

Cnocob ucnonnenusi o0b6s3amenbcmeéa TAKXKE JOIDKEH OBITh HAAJISKAIIUM, T. €.
COOTBETCTBYIOLMM TPeOOBAHUSAM 3aKOHOJATENbCTBA, COIJIALLICHUIO CTOPOH, COAEP)KAHUIO HIIU
CYIIECTBY 00s3aTenbcTBa JIMOO 00bIYasiM  oOopora. (0s3aTenbCcTBA MOTYT HCHOJIHATHCS
pasnnyHbIMH criocoOamu. IlpumenurensHo k oraenbHbIM U3 Hux 'K PO conepxur npasuia,
ONpEAEIAONINE BO3MOXKHOCTh WM, HAa00OPOT, HEBO3MOXKHOCTb HX UCHOJb30BaHuA. Tak,
HarpuMmep, MPUMEHUTEIbHO K TAKOMY CIOCOOY KakK MCIOJHEHHE O00s3aTeNbCTBAa IO YaCTsIM,
ctathst 311 'K P® conmepxut mpaBuio, corjacHO KOTOPOMY KPEIUTOp BIpaBe HE NMPUHUMATh
TaKO€ HCIIOJIHEHUE, €CIM WHOE HE NPEeAyCMOTPEHO 3aKOHOM, HWHBIMU IPABOBBIMM aKTaMH,
YCIOBUSIMU 00s5i3aTelNbCTBA W HE BBITEKAaeT W3 OObIYaeB WM CYILIECTBAa 0053aTeNbCTBa.
CoOTBETCTBEHHO, COTIIACHO OOIIeMY MpaBUIy, UCTIOJHEHUE 0053aTeNIbCTBA MO YACTIM SBIISIETCS
HEHa/IJIeKALUM.

B kauecTBe cmocoba HCIOJNHEHHs JEHEKHOTOo 00s3aTeIbCTBA M 00s3aTENIbCTBA 10
nepegave HEeHHBIX OymMar MOKET BBICTyNaTh BHECEHHE ITOI0 UMYIIECTBA B JEMO3UT HOTapHyca
win cyaa. Ciaydau, Korja Takoe MCIOJIHEHHE JOMyCTUMO, perjJaMeHTupoBaHbl crathei 327 'K
PO.

Croco® WCIONMHEHMsT MOXKeT  3aKiIoyYaThCsi B 0cO000M  MOcCiie10BaTeNbHOCTH
OCYIIIECTBIICHUS IEUCTBUN MO UCIIOJIHEHUIO (TIOPSAAKE UCTIOTHEHHUS).

Bomnpoc 3.

IMonsite M OCHOBAHHUSA U3MEHEHHS 00513aTEJILCTB

OO0s13aTeNIbCTBO B TIEPHOJ CBOETO CYIIESCTBOBAHUS MOXKET TIOJBEPraThCs HN3MEHEHHUIO.
CyTh U3MEHEHHUSI COCTOUT B TOM, UYTO M3MEHSETCS OJMH WM HECKOIBKO ero anemeHToB. B I'K
PO COOTBGTCTBYIOH_[I/IC ITIOJIOXKCHU A CO)Iep}KaTCSI HpI/IMeHI/ITeJ'IBHO JIMIIb K WHW3MCHCHHAM B
CyOBEKTHOM COCTaBe 0053aTeNbCTBA — 3aMEHEe KpeauTopa Wi JoDKHUKA (T1. 24). OqHaKo 3TO
HE O3HAJaeT, YTO JAPYrue U3MEHEHUS HE JOIMYCKAIOTCA. 371eCh JICUCTBYET MPUHIIMIT: pa3peIiieHo
BCE TO, YTO MPSIMO HE 3aIperieHo 3aKOHOM. Tak, U3BMEHEHHUIO MOTYT MOABEPTHYTHCS CPOK, MECTO
1 cnoco0 ucnonHeHus. Bmecto omHoro cmocod0a oOecIrieyeHus HCIIOIHEHHS MOXKET OBITh
YCTaHOBJICH APYrOil WM K€ HOBBIN CIOCcOO obecriedeHusi OyJeT yCTaHOBJICH B JOMOJHEHUE K
CTapoMmy.

Takum oOpa3om, mojJg H3MeHEeHHeM 0013aTejbCTBA CJEIyeT MOHUMATh W3MEHEHHE



OJTHOTO MJIM HECKOJIBKHUX 3JIEMEHTOB 00s13aTeIbCTBA, HE MPEKPAILAIOIIEe €ro CYIIECTBOBAHUSI.

B ocHoBe wu3MeHeHuss o00s3arenbCcTBAa, KaK M HM3MEHEHHUS JIOOOrO0  JIpyroro
NPABOOTHOIICHUS, JIeKAaT  OMNpejAeleHHble  topuandeckue  (axtel.  OOCTOATENHCTBA,
BBICTYIAIOIINE JJI 00s3aTeIbCTBA B KAaYeCTBE MPABOU3MEHSIOIIUX HOPUIUYECKUX (aAKTOB,
YCTaHABIMBAIOTCS 3aKOHOM, UHBIM IIPABOBBIM aKTOM HJIU JI0TOBOPOM. BO3MOKHOCTH TOrO MM
HMHOTO OOCTOSITENIbCTBA BBICTYIATh B Kau€CTBE MPABOU3MEHSIONIETO IOPUIUYECKOro (akTa u
KpPYT' TaKuX OOCTOSITEILCTB BO MHOTOM 3aBHUCAT OT TOTO, YTO JIGKHUT B OCHOBE 00s3aTEIbCTBA.
Tak, BO3MOXKHOCTh U3MEHEHHUS JOTOBOPHOTO 00s3aTeNIbCTBAa rOpa3o LIMPe, YeM BO3ZMOKHOCTD
U3MEHEHMS 0053aTeIbCTBA U3 IPUYMHEHUS BpEa.

[To oOmiemy mpaBuily U3MEHUTH 0043aTEIBCTBA MOXKHO I10 COTJIACOBAHHOM Bosie 00enx
CTOpPOH 00s3aTenbcTBa. IJTO MNPAaBUJIO, MPUMEHUTENBHO K JOTOBOPHBIM O0S3aTEeNbCTBAM,
KOHKpeTtusupyercs mnosioxeHussMu TI1. 29 'K P®. CTopoHbl J0TOBOpPHOrO 00s3aTEILCTBA B
100011 MOMEHT JIEHCTBHS JOTOBOPA MOTYT U3MEHHUTH €r0, YTO B COOTBETCTBHH C 1I. 1 cT. 453 'K
P® npuBener kK N3MEHEHUIO 00513aTENbCTBA IIPU €r0 COXpaHEeHUU. B 3ToM ciyyae 00s3aTenbcTBO
CUMTAETCSI U3MEHEHHBIM C MOMEHTA 3aKJIHOYEHMsI TAKOI'O COTJIAIlIEHUs, €CJIM MHOE HE BBITEKAET
13 COIVIALLICHUS UJIM XapaKTepa U3MEHEHUs JOT0OBOPA.

Kak yka3blBajoch BbIllI€, B HUCKIIOUUTENBHBIX Cllydasx (T. €. KOI/la 3TO JIOIyCKaeTcs
3aKOHOM, a JJs OTAENbHBIX O0053aTeIbCTB — U JOTOBOPOM) H3MEHEHHE 00s3aTeNnbCTBa
BO3MO>XKHO IO BOJIE OJHOW W3 CTOpOH. Tak, MPUMEHUTENBHO K JOIOBOPHBIM 0053aTEIbCTBAM
3aKOHOJIaTeIb YCTAHABIMBACT BO3MOXXHOCTb HW3MEHEHUs JOroBOopa U, Kak CIEICTBUE,
BO3HUKILIErO HA €ro OCHOBE 00s13aTeNbCTBA 110 TPEOOBAHUIO OJHOM U3 CTOPOH, 3asBJICHHOMY B
cyne (m. 2 ct. 450 'K P®). B aTom cnydae peuieHue 06 U3MEHEHUH JOTOBOpa MPUHUMAET CY/I.
[Ipy STOM OH HCXOAWUT M3 TOrO, 4YTO TAaKOE€ BO3MOXKHO JIMIIb TMPU HAJIUYUU CTPOTrO
OTIpe/IeNIEHHBIX, YCTAHOBJICHHBIX 3aKOHOM OCHOBAaHMM (HalpuMep, CYIIECTBEHHOTO HapyIICHUs
JIOTOBOpA JIPYroil CTOPOHOM) U COOJIIOICHUN TIOPsAJIKA, MPEaycMOTpeHHOTO 1. 2 cT. 452 'K PO.
OO6s3aTenbcTBO Oy/€T CUUTATHCS M3MEHEHHBIM C MOMEHTA BCTYIUJICHUS B 3aKOHHYIO CHIIY
pereHus cyna 00 U3MEHEHUH JIOTOBOPA.

Kak BuauMm, B cilydae cywecmeenHno2o HapyuieHus JOTOoBOpa Ipyroid CTOPOHON MMEET
MECTO HE€ OJUH IOPUJIMYECKUI (aKT, a HECKOIbKO, 00pa3yroluX IOpUAnYecKuil coctaB. B Hero
BXOJIMT Hapsiy ¢ TpeOOBaHMEM CTOPOHBI, YbM MpaBa HapyleHb! (T. €. aKTOM BOJIEU3bIBICHUS
KpeAUTOpa), M TMOJIOKUTEIbHBIM pEIIEHHEM CcyJa [0 3asBIEHHOMY TpPEOOBAHUIO TaKKe
HEIPAaBOMEPHOE JEHCTBUE JAPYrol CTOPOHBI — JIOJDKHUKA, BbIPA3UBLIEECS B HapyLIECHUU
o0s3aTenbcTBA.  3HAUUT, CIHOCOOHOCTBIO BBICTYNaTh B KAayecTBE IPaBOU3MEHSIOLIETO
opuaudeckoro (akra mas ob0s3arenbeTBa 00JaaeT U HelnpaBoMepHoe noseneHue. Ilpu 3tom
HEIPaBOMEPHOE TOBEJIEHUE JIOJDKHUKA, BbIpA3MBILIEECS B HApPYIIEHUU 00SA3aTEIbCTBA, CIYXKHUT
OCHOBAaHMEM M JUISl BO3HUKHOBEHMSI OXPAHUTEIBHOTO IIPABOOTHOIIEHUS MEXIY TEMHU Ke
CTOPOHAMHU.

V3MeHeHHe JO0TOBOPHOTO 00s3aTEIbCTBA BO3MOXHO M BCIEIACTBUE O0OHOCHOPOHHEZO
YACMU4YHO20 OMKA3A OM UCNOJHEHUsT 002080pd, KOTJAA Takas BO3MOXKHOCTb JOIYCKaeTcs
3aKOHOM WJIM COTJIalIeHueM cTopoH (1. 3 cT. 450). MomMeHTOM, ¢ KOTOpOro 0053aTeNbCTBO OyeT
CUMTAThCS HM3MEHEHHBIM, MOXET SIBIISIThCS MOMEHT MCTEYEHHs] CpOKa, YCTAHOBJIIEHHOTO B
U3BEIICHNU 00 OTKa3e WU JI0TrOBOpE, TMO0 MOMEHT MOJYYEHUs! OJHON CTOPOHOW YBEIOMIICHUS
JIPYTrOoi CTOPOHBI 00 OAHOCTOPOHHEM OTKAa3€ OT UCIOJHEHUS JOrOBOPA YACTUYHO.

PaccMmoTpeHHBIE Cilydaun OJIHOCTOPOHHEr0 M3MEHEHMs 00s3aTeNbCTBA XapaKTEePU3YIOTCS
TE€M, 4YTO CTOpPOHA, MO YbhEH BOJIE€ MPOMCXOJUT M3MEHEHHE 00s3aTeNIbCTBA, HE COrJacyeT ATy
BOJIIO HU C KAaKUM JpYruM cyObekToM. OJHaKo BO3MOXHBI CIydau, KOTJa BOJS CTOPOHBI
00s3aTeNnbCTBa, JKENalolle ero M3MeHeHMs], JIoJKHa ObITh cOrjiacoBaHa HE CO CTOPOHOH B
00s13aTeNIbCTBE, a ¢ TpeThell cTopoHOi. Takoe mMMeeT MecTo, HalpuMep, NMpPH YCTYIKE IpaBa
TpeOoBanus. CoriacoBaHue BOJIM KpeauTopa C BOJIEW TpeThbell CTOPOHBI HE YCTpaHsET
OJIHOCTOPOHHUI XapakTep TaKOro U3MEHEHUs 0053aTeNIbCTRA.

Jlis o0s3aTenbCTB B KAauecTBE IMPABOM3MEHSIOUIETO IOPUINYECKOro (akTta MOryT
BBICTYIIaTh TAaK)X€ M COOBITHS, T.€. OOCTOATENIbCTBA, HE 3aBHUCSILIME OT BOJU CTOPOH. Tak, B



coorBerctBUM ¢ 1.1 cr.451 TK P® ocHoBaHueMm 11 W3MEHEHHs [OroBopa SBISAETCS
CYLIECTBEHHOE M3MEHEHHUE OOCTOATENbCTB, U3 KOTOPBIX CTOPOHBI MCXOJWIU IPH 3aKIIOYEHUU
JIOrOBOPA, €CIIM MHOE HE IIPEAYCMOTPEHO JT0rOBOPOM WIIM HE BBITEKAET U3 €ro CyliecTsa. B aTom
cllydyae B OCHOBE M3MEHEHMsI 00s13aTeNbCTBa OyJIeT JIeXkKaTh CIOXKHBIM IOPUIUYECKUN COCTaB, B
KOTOPOM B KaueCTBE OJHOTO U3 IOPUIMYECKUX (PAKTOB MOXKET BBICTYNATh COOBITHE, €CIIU OHO
OTBEYAET MPU3HAKAM CYIIECTBEHHOT'O U3MEHEHUS 00CTOSTEIbCTB.

IIpexpamenue 0053aTEJbCTB

OO0s3arenbcTBO  HE HWMEET LENbI0 HABEYHO 3aKPENUTh 33 €ro  y4aCTHHUKAMH
ornpeneneHHble npaBa U 00s3aHHOCTH. COOTBETCTBEHHO HACTYyMaeT MOMEHT, KOrja IpaBa U
00513aHHOCTH, COCTABJISIIOLINE €r0 COJEPKAHUE, IIPEKPATATCS, B CBSI3U C YEM MCUE3HET MPaBOBas
CBSI3b, KOTOpas OOBENMHANA €ro Y4YacTHUKOB. B 3TOM ciydyae NpPHUHATO TOBOPUTH O
IpeKpalieHnuH 003aTenbCTB.

OOcrodATeNnbCTBa, BBICTYNAOUIME Ul 00s3aTEIbCTB B KA4eCTBE IPABONPEKPALIAFOIIUX
IOpUINYECKUX (DakTOB, MHOr0OOpa3sHbl M MOTYT OBITh KJIACCH(UIIMPOBAHBI MO PA3TUYHBIM
ocHOBaHUAM. Tak, 6 3agucumocmu om 601u cmopoH BBIICIAIOT OOCTOSTENBCTBA CBA3AHHBIE C
BOJICH CTOPOH 00S3aTENbCTBA U OOCTOSTENBCTBA HE CBA3aHHBIE C BOJEH CTOpoH. ['oBops o
IpeKpalleHu 00s3aTeIbCTB 10 BOJE CTOPOH, CIEAYeT Y4YHUThIBaTh, 4YTO B 00s3aTelIbCTBE
UMEETCsl JIBE CTOPOHBI JOKHUK M Kpeautop. COOTBETCTBEHHO BCTAaeT BOIPOC O TOM,
JIOCTaTOYHO JIM BOJIM OJHOM CTOPOHBI MJIM HEOOXO0JlMMa COrjlacOBaHHasi BOJisi 0boenux cTopoH. Ilo
oOuiemMy npaBuily JUIsl PEKpalleHus 00s13aTesIbcTBa HE00X0[MMa UMEHHO COIJIaCOBaHHAs BOJIS
noikHuka u kpeautopa. Crarbeit 407 'K PD ycraHOBI€HO, UYTO CTOPOHBI CBOMM COTJIALLIEHUEM
BIIPaBE MPEKPATHTh 00S3aTENbCTBO, MPEKpAIIeHHE 00S3aTeNbCTBA 1O BOJE OHOH CTOPOHBI
JOIIYCKAeTCs TOJIBKO B CIIydasix, IPEAYCMOTPEHHBIX 3aKOHOM MJIM JOTOBOPOM.

C Boneii cropon 'K cBs3bIBaeT cieqyromyie OCHOBAHUS IS TPEKPAIIEHUs 003aTeIbCTB:

coenauieHue CMoOpoH; UCHONHEHUe; OMCMYNnHoe; 3auem 6CMpeuHo20 Mmpebosanus,
Ho8ayus, npoweHue 0oa2d.

B kayecTBe IpaBONpEKpaIlAIONIMX IOPUANYECKUX (AKTOB MOTYT BBICTYNAThb U
00CTOSITENLCTBA, HE CBSI3aHHBIE C BOJIEH CTOPOH. Takue o0CTOSITENHCTBA MOTYT OBITH CBSI3aHBI C
BOJIEBBIM IIOBE/IGHUEM TPEThe CTOPOHBI, JIMOO BOOOIIE HE CBA3aHbI C 4YbeH-IHOO BOJIEH
(coOwiTHs). He cBsizanbl ¢ BOJIEH CTOpOH 00s3aTeNbCTBa, cieayromue nepeurcieHHbie B ['K
OCHOBAHUS: co8nadeHue OO0JNHCHUKA U Kpeoumopa 6 0OHOM Juye; HeBO3MONCHOCb UCNONIHEHUSL,
npuHAmMUEe CNeyuarbHo20 aKma 20Cy0apCcmeeHHo20 OpP2and,; CMepmyb PadNCOAHUHA,; TUKEUOAYUS
10pUOUYECKO20 TUYA.

IIpexpamenne 0083aTeJILCTB M0 BOJIe UX YYACTHUKOB

Yamie Bcero CTOPOHBI CTpEMSTCS K TOMY, UYTOObl HMX 00s3aTenbCcTBa MPEKPATUINCh
ucnonHeHuem, TaK KaKk MMEHHO B 3TOM cllydyae JOCTUTAOTCS LU, pagd KOTOPOHl OHM U
BCTYIAJHU B IIPAaBOOTHOIIIECHHUE.

Jlis Toro yToOBl MPUOOPECTH KAaYeCTBO MPABONPEKPALIAIOIIETO IOPUIUIECKOrO (aKTa,
UCTIOJIHEHUE JIOJDKHO ObITh  HajuiexkamuM. Ilpouenypa mpekpaiieHus o0s3aTenbcTBa
UCIIOIHEHUEM persiameHTupyercss 1. 2 cT. 408 'K P®. Kpenurop, nmpuHuMas HUCIOJIHEHHE,
00s13aH 10 TPeOOBAHUIO JIOJKHHMKA BBIIATh €My PACIHMCKY B MOJTYYEHUHU HCIIOJHEHHS MTOJTHOCTHIO
WIM B COOTBETCTBYIOIIEH YacTu. Eciy TOIKHUKOM B yIOCTOBEpEHHE 0053aTeIbCTBAa ObUT BhIIAH
JIOJITOBOM IOKYMEHT, TO KPEUTOP, IPUHUMAs UCIIOJIHEHUE, I0JIKEH BEPHYTH 3TOT JOKYMEHT.

Omcmynnoe kak cmocod TpekpaiieHus 00s3aTenbCcTB BHepBble BBeaeH B K PO
(ct.409). Panee neiicTBOBaBIIee TPaXAAHCKOE 3aKOHOJATEIBCTBO TAaKOTO  Crocoda
MpeKpaleHus: 00s3aTebCTBa HE MpeaycMaTpuBano. CMBICT OTCTYITHOTO COCTOHUT B HAJEJICHUU
JOJDKHUKA C COTJIacHsl KpPEIUuTOopa BO3MOXKHOCTBIO 3aMEHHTH TIEPBOHAYAIBHBIA IPEIMET
UCIIONTHEHUST JpYruM. B KadecTBe OTCTYMHOrO MOXKET BBICTyNaTh YIUIaTa JCHer, mepeaada
AMYIIECTBa U T. II.

Kpome mpeamera OTCTYIMHOTO, B COITIALIEHHH 00 OTCTYITHOM JOJKHBI TIPEIyCMaTPUBAThCS



pa3Mep, CPpOKM M TOPAIOK ero mpepoctaBieHus. Camo mo cebe comameHue o0 OTCTYIHOM He
MpeKpaniaeT obssarenscrea’. Ero CIEyeT paccMaTpuBaTh KaK MPaBOM3MEHSIOIIMN IOPUINYECKHUIT
¢axt. 3aKiIoueHHE TAKOTO COIVIAIICHWS M3MEHSET IEepBOHAYAIbHOE O00S3aTeNbCTBO, JENas ero
(baxkynbTaTUBHBIM. Y JIOJDKHMKA BO3HHUKAET MPaBO 3aMEHUTH HCIIOJHEHHE OCHOBHBIM MPEIMETOM
Ha HCHOJHEHHE (DaKyIbTaTUBHBIM (T. €. TPEIYCMOTPEHHBIM B COIJAIICHHH OO0 OTCTYITHOM).
Kpenutop He BIpaBe TpeOoBaTh HCIONHEHHS (aKyIbTaTUBHBIM HpeameroM. Kpome Toro,
comamieHue 00 OTCTYIMHOM TIPHOCTAHABIMBACT IIPaBO KpEIUTOpa TPeOOBaTh HCHOITHEHHS
NIEPBOHAYAJIbHBIM IIPEIMETOM JI0 UCTEUYECHHUSI YCTAHOBIEHHOI'O CTOPOHAMM CPOKA MPENOCTABICHUS
orctynHoro. [Ipy HeucrnonHeHuM comalieHusl B ONPENEIEHHBIH CTOPOHAMU CPOK KpPEIUTOP
BIIpaBe MOTPeOOBATh MCIIONHEHUS 0053aTebCTBa MEPBOHAYATBLHBIM MPEAMETOM U MPUMEHEHUS K
JIOJDKHUKY MEp OTBETCTBEHHOCTH B CBSI3U C €I'0 HEUCIIOJIHEHUEM.

Jlns mpekpamieHus o0si3aTenbcTBa MO0  OCHOBAHMIO, THpeaycMoTpeHHomy cT. 409,
HEOO0XO/MMO HE TOJBKO HAJM4YWE COTJIAIICHUs 00 OTCTYMHOM, HO M HCIIOJHEHHUE JaHHOTO
CoryalieHusi, BbIpakaromieecss B  (DaKTUUYECKOM TMPEAOCTaBICHUM OTCTYNHOro. Takoe
IpEeOCTaBlICHHE O O0IeMy MpaBWIIy MpeKpaliaeT 00s3aTenbcTBO MOTHOCTHIO. [Ipu 3TOM He
MMEEeT 3HAYEHMsI, COBIAJAET JIM CTOMMOCTh IPENOCTABISEMOIO OTCTYIIHOTO CO CTOMMOCTBIO
Jl0ra 1o o0s3aTeabCTBY WK HeT. YacTuuHOE mpekpalieHue 00s3aTeNIbCTBa MPEI0CTABICHUEM
OTCTYITHOT'O BO3MOKHO JIMILIb B CITy4ae, €CJIM 3TO CIEeAYeT U3 COTJIalIEHUsI CTOPOH.

O0s13aTeIbCTBO MOXKET OBITH MPEKPAIICHO Takxke Hosayueu. IlociaeaHsisi mpeacTaBisieT
co00il cornamieHue CTOPOH O 3aMeHe IMEepPBOHAYAIBHOIO 00s3aTEeNbCTBA, CYIIECTBOBABIIETO
MEXJy HUMH, IPYIHMM 0053aTelnbCTBOM Mexay Temu ke aunamu (1. 1 ct. 414 'K P®). Hosoe
0053aTeNbCTBO, IO CPABHEHHIO C MEPBOHAYAIbHBIM, HMMEET HWHOH TNpeaMeT WU CIOCco0
UCIIOJTHEHHUSI.

B ornmume ot cornamenus o6 OTCTYMHOM, KOTOpOe caMoO Mo cebe 00s3aTeIbCTBO HE
IIPEKPALIAET, COIVIALIEHHE O HOBAIlMM IO OTHOIIEHUIO K MEpBOHAYaIbHOMY O00S3aTENbCTBY
BBICTYIIAeT B KadecTBE IpaBOIpeKpalaroniero opuandeckoro (axra. Ilo obmemy mpasuiry
HOBAIlMEH MpeKpallaercs He TOJIbKO EpBOHAYAIbHOE 0053aTEIbCTBO, HO U JIONIOJHUTENIbHBIE 110
OTHOILIEHHIO K HeMy oOs3arenbcTBa (1. 3 cT.414). Ho CTOpOHBI MOTYT COTJallleHUEM MEXIY
c000¥ MPeayCMOTPETh U TTPOIOJDKEHUE TOTIONHUTEIBHBIX 00513aTenbeTB. [Ipy 3TOM HE00X0AUMO
YUUTBIBAaTh, YTO peYb MJET JHIIb O TeX JOIMOJHUTEIbHBIX 0053aTeNbCTBaX, B KOTOPBIX
Y4aCTHUKAMU SIBJISIFOTCS CTOPOHBI COTJIALIEHUS O HOBALIUU.

B HekoTOpBIX cioy4asx BO3MOXKHOCTb HOBHUPOBAHHS OJIHOTO O0S3aTeNbCTBA APYTUM
npsiMO TIpegycMoTpeHa 3akoHoM. Hampumep, B coorBerctBuu co cT. 818 'K PD nenexusiit
JIOJT, BO3HUKIINN U3 KYIJIU-TIPOJaKH, apeH/1bl UMYILECTBA WJIK UHOTO OCHOBAHUS, MOXKET OBbITh
3aMEHEH 3a€MHBIM 00513aTeIbCTBOM.

3auem ecmpeunozo mpeboeanuss SBISETCS OCHOBAaHMEM NpPEKpallleHHs HE OJHOro, a
Cpa3zy HECKOJBKHX 0053aTeNIbCTB KOTOPhIE B3aMMHO IoramarpTtcs. B coorBercTtum co cr. 410
'K P® BO3MOXHOCTH OCYIIECTBJICHHS 3aueTa CBsi3aHa C COOMIOJEHHEM TpeX ycioBuil. Bo-
NEPBBIX, IPEIBABIIEMOE K 3aUeTy TPeOOBAHUE JOKHO ObITh BCTPEUHBIM, T. €. KPEAUTOPOM IO
HEMY JIOJDKEH OBITh JTOJDKHUK MO TpeOOBaHMIO, B OTHOILIEHHH KOTOPOTO OCYIECTBISETCS 3a4erT,
a JOJDKHHUKOM — KpEAUTOp MO TpeOOBAHHIO KOTOpPOE MpPUHHMMAETCs K 3ayeTy. Bo-BTOpbIX,
IpeabaBIsieMOe K 3a4eTy TpeOOBaHUE JTOHKHO OBITh OJIHOPOJHO C OCHOBHBIM TpeOoBaHueM. B-
TPETbUX, JJI OCYUIECTBIEHHS 3adera, IO o0OleMy MpaBuily, He00X0IuMoO, YTOObI IO
BCTPEYHOMY TpeOOBAaHHIO HACTYMWJI CPOK HCIOJHEHHUS JIMOO CPOK MO 3TOMY TpeOOBaHHMIO HE
OBl yKa3aH WJIM ONpEeJelIeH MOMEHTOM BocTpeOoBaHMs. MHBIME croBamu, JOIKHHUK MOKET
3a4BIATH K 3a4eTy TOJBKO Takoe TpeboBaHHME, KOTOpOE MEHCTBUTENBHO M MPUTOJHO K
NPUHYAUTEIbHON peaan3aluy BBHJY HACTYIUICHHS CpOKa. 3ayeT BCTPEUHOTO OJHOPOIHOIO
TpeOOBaHUS CPOK 10 KOTOPOMY HE HACTYNMJ, JIONMyCKaeTcs JHWIIb B CIydasx MpsMO
MPElyCMOTPEHHBIX 3aKOHOM.

3ayerom, B cootBercTBHUM cO cT.411 'K P®D, He MoOryr ObITh NpeKpalleHbl TakKue

! Cwm.: m. 1 Madopmanmonroro micsMa Ipesumunyma Briciero ApGutpaxuoro Cyaa P® or 21 aexaGps 2005 r. Ne 102 //
BBAC P®. — 2006. — Ne 4.



TpeOOBaHUS, KaK: O BO3MEIIEHUU Bpe/Ia, MPUUNHEHHOTO KU3HH WM 3JI0POBBIO; O MOXHU3HEHHOM
COJIEpKAHUU; O B3bICKAHMM AJIMMEHTOB; 10 KOTOPBIM HCTEK CPOK MCKOBOW JABHOCTH. J[aHHBIN
NepeUYeHb SBISETCS OTKPBITBIM. UHBIE Cllydad HEIOIYCTHMOCTH 3adeTa MOTYT OBITh
YCTaHOBJIEHBI 3aKOHOM HJIA JJOTOBOPOM.

B omiMume oT TakMX OCHOBaHM TpeKpamieHus 00s3aTeNbCTB, KAaK OTCTYIHOE H
HOBAIIMsI, KOTOPbIE CBSI3aHBI C JIOCTM)KEHHEM COTJIacHsi CTOPOH, 3a4eT MPeACTaBlisieT co0oit
OJIHOCTOPOHHIOIO clienKy. [[st 3auera 10oCTaTOUHO 3asBJIEHUS CTOPOHBI, MPEABSBIIAIOIIEH CBOE
TpeboBanue Kk 3adety (cT. 410 'K P®). Takoe 3asBiieHHE TOJDKHO OBITH TMOJYYCHO IPYTrOM
CTOPOHOM .

B cootBerctBum co ct.412 'K P® B ciaydae ycrynku TpeOOBaHHUS IODKHHK BIIPABE
3a4ecTb NIPOTHB TPeOOBAaHUS HOBOTO KpPEIUTOpa CBOE BCTpeYHOE TpeboBaHHE K
NepBOHAYAILHOMY KpeAauTopy. Takoil 3aueT MpOU3BOAMUTCS, €Cid TpeOOBaHUE BO3HHUKIIO IO
OCHOBAHMIO, CYIIECTBOBABIIEMY K MOMEHTY IMOJYYCHHS JOKHUKOM YBEJIOMIICHHUS 00 YCTyNKe
TpeOoBaHUs, U CPOK TPeOOBaHUS HACTYIMII IO €r0 MOJY4YeHHs JIMOO STOT CPOK HE YKa3aH HIIU
oTIpeielieH MOMEHTOM BOCTPEOOBaHHUS.

Hakonern, croco6oM mpekpaieHusi 00s3aTenbcTBa SBISETCS npoweHue oonea. Ilo
cMmeicity cT. 415 T'K PO npomenue nonra mpeactaBisieT coOOM OCBOOOXKIIEHHUE KPEIUTOPOM
JOJKHUKA OT JISKAIINX Ha HEM 00s3aHHOCTEH.

JUia mpekpaieHus: 00s13aTenbCcTBa MPOLIEHUEM J0Jra HEAOCTAaTOYHO TOJIBKO BOJIU
KpeauTopa. YCJIOBUEM TAaKOTO MPEKpaIleHHs, TaKXe SBISAETCA OTCYTCTBHE BO3PaXEHHH CO
CTOpPOHBI JOJDKHUKA. [Ipy STOM 0053aTENbCTBO CUMTACTCS MPEKpAIeHHBIM C MOMEHTa
MOJIyYeHUs! JOHDKHUKOM YBEIOMJIEHUS KpPEIUTOpa O MPOILNEHHHM J0Jira, €CIu JODKHUK B
pa3yMHBIH CPOK HE HalPaBUT KPEAUTOPY BO3PAKEHUI MPOTUB MPOLLEHUS J10JITa.

OrpaHnueHre B OTHOUICHUU MPOIIEHUS JI0JIra YCTaHOBJIEHO B cT. 415. [Ipomenue nonra
HE JIOIYCKAaeTCsl, KOrJja OHO HapyllaeT MpaBa JPYrux JUI B OTHOUIEHUH UMYIIECTBA KPEIUTOPA.
Kpome Toro, crneayer yuyuThIBaTh, YTO MPOLIEHUE J0JITA SBISIETCS PA3HOBUIHOCTHIO JapeHus”,
II0O3TOMY K HEMY IIPUMEHUMBI 3alpeThl, ycTaHOBIEHHBIE CT. 575 'K POD.

IIpexpamenne 00A3aTeJIbCTB HE3AaBUCHMO OT BOJIM UX YYACTHMKOB

Cnyyan npekpaieHusi o0s3aTesIbcTB B CUIIY OOCTOSTENbCTB, KOTOPbIE HE 3aBHUCST OT
BOJIM €T0 YYaCTHHKOB, TAK)K€ JOCTATOYHO pa3zHooOpa3ubl. Tak, B coorBeTcTBUU cO CT. 413 'K
P® B KkadecTBe MPaBONPEKPALIAIOIIETO FOPUIUYECKOrO (akTa HPUMEHUTENBHO K
00513aTeTLCTBY MOXKET BBICTYNATh CO8nadeHue OONHCHUKA U Kpeoumopa 6 oOHom auye. B aTom
cillydae JOJDKHUK 10 00s3aTelbCTBY INpUHOOpEeTaeT NpaBo TpeOOBaHUS B ITOM  XKe
00s3aTeNbCTBE, CTAHOBICh B HEM KPEAUTOPOM B OTHOLIEHUH caMmoro cebs. [IpaBooTHolieHue
IIPEKpAIAETCs, TOCKOIBKY BMECTO JIBYX €0 CTOPOH OCTAE€TCS TOJIBKO OAHA.

Cnyyau, Korja KpeIuTop U JOJKHUK COBIAAAIOT B OAHOM JIMIIE, BCTPEUYAOTCS HE YacTo.
Takoe MpPOUCXOAUT, HAIpUMEp, MPH CIUSHUM JBYX IOPUANYECKUX JIHI, KOTOpbIe paHee ObUIN
KPEAUTOPOM U JIOJKHUKOM IO 00s13aTENIbCTBY, TMO0 IIPU HACJIeI0BaHUM, KOT/1a HACIEeIHUK UMET
00s13aTeNIbCTBEHHbIE OTHOLIEHUs ¢ HachenonaarteneM. CoBnajeHHe AODKHUKA U KPeauTopa
MOKET MMETh MECTO TaKXe IpU Mepedadye mpaB W 00si3aHHOCTEH Mo noroBopy. K mpumepy,
apeHJI0BaHHOE HUMYIIECTBO TOKYMAeTCcsi, M  O0s3aTeNbCTBO yIJIAThl apeHJHOM  IIaThl
MPEeKpaIaeTCs.

[Ipekpaiienue 00s3aTETBCTB BO3MOXKHO BCIIEACTBUE HEBO3MONCHOCU UX UCNOTHEHU.
HeB0o3MOXXHOCTh HCTIONHEHUS 00s3aTENbCTB MOXKET HACTYNHTh B PE3yJIbTaTe OOCTOSTENHCTB
¢dakTHueckoro xapaxtepa (¢axTHueckas HEBO3MOXHOCTh — cT.416 I'K P®), npunsrus
IOPUMYECKOTO0 aKTa (FOpuandecKas HeBO3MOXKHOCTh — CT. 417).

@akTuyecKkasi HEBO3MOXHOCTh 4Yallleé BCEro CBsA3aHa C YHUUYTOKEHHEM WHIAUBUAYAIBHO

2 Cwm.: . 4 Mudopmanmonroro mickMa Ipesumnyma Bepxororo Apourpaxsoro Cyaa ot 29 nexa6pst 2001 r. Ne 65 «O630p
NPAKTHKH pa3pelieHns CIIOpOB, CBA3aHHBIX ¢ NPEKpaICHHEM 0053aTeIbCTB 3a4eTOM BCTPEUHBIX OJTHOPOIHBIX TpeOoBaHMI //
BBAC P®. — 2002. — Ne 3.
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OTIpe/ICIEHHOW BEIM, BBICTYMAIOIICH B KadecTBE OOBEKTa WCIONHEHUS (MOKap YHUYTOXKHII
MIPOIaBaeMbIii WU apEHIYEMBIH I0M, HABOJHEHHUE CT'YOHIIO ypOXKai H T. 11.).

HeBo3MOXHOCTh HcIIONHEHUsT 00s3aTenbcTBa corjacHo 1. 1 cr. 416 Bieder 3a coboi
IpeKpaiieHne 00s3aTeNbCTBA, MPU  COONIONEHUM  CIEAYIOHIMX — yciaoBuil. Bo-mepBbix,
00CTOATENILCTBA JOIDKHBI HACTYIHTH TOCIIE BO3HUKHOBEHUS 00s3aTeIbCcTBAa. BO-BTOPHBIX, 32 3TH
00CTOSITENECTBA HUA OJTHA U3 CTOPOH HE OTBedaeT. Eciin HEBO3MOKHOCTh MUCIOJIHEHHSI CBA3aHa C
oOcrositenbcTBaMu, Kotopble B cuily cT. 401 'K P® Biekyt HacTymieHne OTBETCTBEHHOCTH, TO
Takoe 0053aTeIbCTBO IMPOJOJKAET JEHCTBOBATH O TEX IOpP, MOKa JOKHUK HE BO3MECTUT
NPUYMHEHHBIE YOBITKM WIM YIUIATUT MPEIyCMOTPEHHYIO B 00s3aTeNbCTBE HEYCTOMKy. He
JOJKHO paccMaTpUBaThCsl KaK HEBO3MOKHOCTh HCIOJHEHHS M COOTBETCTBEHHO BECTH K
IPEKpaIeHUI0 00s13aTeIbCTB OTCYTCTBUE Y JTOJDKHUKA HEOOXOIUMBIX JEHEKHBIX CPEICTB. ITO,
B YaCTHOCTH, BBITEKAET U3 cMbIcia 1. 3 cT. 401.

IOpunnyeckas HEBO3MOKHOCTh MCIIOIHEHHUSI 00s13aTEIbCTBA, CIIOCOOHAs! B COOTBETCTBUH
co c1. 417 'K PO npekpamars 00s3aTeIbCTBA, BO3HUKACT B CIydae MPUHAMUSL AKMA OpPeaHd
20CY0apCcmeeHHOU 61ACMU UYL OP2AHA MeCmHOo20 camoynpasienus. VIMEIoTcs B BUAY aKTHI,
yCTaHaBIIMBAIOIIUE 3aMPET WM OTPaHUYEHHE Ha OCYIIECTBIIEHUE JCWCTBUMN, BBICTYMAIOIIUX B
KauyecTBE MpPEeJMETa MCIIOIHEHUs, JUOO0 JMIIAONIMEe CyObeKTa paBa Ha OCYLIECTBIEHUE TaKUX
JneiicTBUI. 3aKOH HE yKa3bIBaeT Ha XapaKTep ATHX aKTOB (HOPMATUBHBIN WM HEHOPMATUBHBIN),
COOTBETCTBEHHO 3TO MOTYT OBITh aKThl KaK HOPMATHUBHBIC, TaK W HE SIBJISIONINECS TaKOBBIMHU.
Onu MOryT OBITH M3JAHBI JIOOBIM IOCYJApCTBEHHBIM OpraHoM ((emepanbHbM 1100 CyOBEKTa
P®), mmubo opraHOM MECTHOTO CaMOYIpAaBJICHHS, KOMIIETCHTHBIM B CHIIy IPAaBOBBIX HOPM
MPUHUMATD aKThI, 00sI3aTENbHBIC JUIS UCIIOJIHEHUSI CYObEKTaMHU MpaBa.

OO0s13aTeNIbCTBA, HEPA3PHIBHO CBSI3aHHBIE C JIMYHOCTBIO JOJDKHUKA WM KPEIUTOpa —
(GU3UYECKOro JIMIA, MPeKpamarwTcs cuepmovio dannozo auy (ctT.418 'K PD). HepaspeiBHas
CBSI3b 00513aTENBCTBA C IMYHOCTHIO TPaKJaHUHA BBIPAKAETCSI B HEBO3MOXKHOCTH TMEpEXoa Mpan
U 00513aHHOCTEW M3 JAHHOTO 0053aTeNbCTBA K APYTUM JHIAaM. B cOOTBETCTBUU C TpaskJaHCKUM
3aKOHOJIATENILCTBOM CMEPTh TpaKAaHWHA (OOBSBICHHWE €ro YMEpPIIMM) BIEYET OTKPBITHE
HacJeACTBAa M MEpPexoJl MMYIIECTBA YMEpIIEro, B TOM YHUCJIE €ro HMMYIIECTBEHHBIX NpaB U
00s13aHHOCTEH, K HAacJleIHUKAM B NOPSJKE YHUBEPCAIbLHOTO MpaBonpeeMcTBa. OJHAKO COTIACHO
a63. 2 cr. 1112 'K P® B coctaB HacieIcTBa HE BXOJAT MpaBa U OOS3aHHOCTH, HEpa3pbIBHO
CBA3aHHbIE C JIMYHOCTBIO HAcle[oJaTelNiss, B YAaCTHOCTH IpaBO Ha QJIMMEHThI, MpaBO Ha
BO3MEILIEHHE BpeAa, NPUUYMHEHHOTO XU3HM WIM 3[0pPOBbI0 TpakJaHWHA, a Tak)Ke IpaBa M
00s13aHHOCTH, TEePEX0]1 KOTOPBIX B Topssike HacneaoBanust He gomyckaetcs 'K PD win unpimu
3akoHamu. CrenoBaTeNbHO, 0053aTeIbCTBA, U3 KOTOPHIX BO3HUKIIM ATHU IpaBa U OOSI3aHHOCTH,
MPEKPALIAIOTCS.

B kadecTBe ere 0JJHOT0 U3 OCHOBAaHUH MpeKpaIleHus 0053aTeNbCTB Ha3BaHa JUKEUOAYUSL
IOpUOUYeCcKo2o Juya, BBICTYIAIONIETO CTOpOHOM B oOs3atenbcTBe (cT.419 'K P®). Kak
U3BECTHO, NMPHU JIMKBUJALUN IOPUIUYECKOr0 JIMIA OHO MpEKpallaeT CBOE CYyILIECTBOBaHHE 0e3
[IPaBOIIPEEMCTBA, [TO3TOMY MEpPeX0/1a MpaB U 00s3aHHOCTEN, B TOM 4HUCIiIe 0053aTeIbCTBEHHBIX,
HE MPOUCXOIUT. VCKIOUeHne COCTaBISAIOT Cllydau, KOrJla 3aKOHOM WJIM WHBIMHU IPAaBOBBIMU
aKTaMU HCIOJHEHHE 00s3aTeNbCTBA JTUKBUIMPOBAHHOTO FOPUIMYECKOrO JIHIa BO3JIaraercs Ha
JIpyroe JUI0, B YaCTHOCTH, TI0 TPEOOBAHMSAM O BO3MEIIEHUU Bpea, MPUUYMHEHHOTO KU3HU HIIN
3JI0POBBIO.

C nukBUOaIMed IOPUINYECKOTO JIMIA CBA3aHO MPEKpaIeHHe JUIIh TeX 00s3aTEeNbCTB,
KOTOpble HE OBbUIM MOJHOCTHIO MPEKpPALIeHbl HCIIOJHEHHEM B IIPOLIECCE OCYIIECTBICHUS
JUKBUJALUMOHHBIX Ipouedyp. Takoe TpeKpalleHHe TakK€ Ha3bIBalOT  nocauileHuem
obsazamenvcmea. lepedeHb TpeOOBAHUN, KOTOPHIE CUUTAIOTCS MOTAIEHHBIMU MPU JTMKBUIALUU
IOPUAMYECKOTO JINLA, npuBeaeH B 1.5.1 ¢1.64 'K PO.



1.6. [Tocne m3ydeHus TeMbl OOYYAIOIIMICS C TETBI0O KOHTPOJS YCBOCHHS
MHGOpPMAIUHU JO0DKEH MPOUTH TEKYIIMA KOHTPOJb yCIIeBaeMOCTH B (popme
KOMITBIOTEPHOT0 TecTHpoBaHus B cucteMe «STELLUS.



